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Judge Canty, of the Supreme Court of 
Minnesota, seems to have ‘‘stirred up a hor- 
net’s nest’’ by reason of some remarks in the 
course of his dissenting opinion in the recent 
case of State ex rel. v. Holman. The case 
involved the questions of eligibility to office 
of the respondents, and the interpretation of 
the charter of the city of St. Paul, the ma- 
jority opinion being written by Judge Mitch- 
ell and concurred in by all the members of 
the court except Judge Canty, who winas up 
his dissenting opinion in the following lan- 
guage: ‘‘If this reasoning is too subtle and 
refined for the majority of the court, I cannot 
help it. In failing to meet it, it seems to me 
that they are acting on the principle on which 
a justice of the peace acted when he held that 
the plaintiff’s case was so tangled up that he 
could not unravel it and so had to decide in 
the plaintiff’s favor.’’ Such words coming 
from a judge of the Supreme Court are cer- 
tainly undignified and indecorous to say the 
least, and calculated to throw discredit upon 
opinions emanating from that court. It is 
very natural that the members of the bar of 
that State should have taken such vigorous 
exceptions to it. 


+ 





The recent decision of Brass v. State of 
North Dakota, by the Supreme Court of the 
United States, aptly illustrates the tyranny 
of the rigid application of the doctrine of 
stare decisis. It was decided in that case 
that a legislative act of North Dakota declar- 
ing all buildings, elevators, or warehouses in 
the State erected and operated ‘‘for the pur- 
pose of buying, selling, storing, shipping, or 
handling grain for profit,’’ public warehouses, 
and prescribing maximum rates of charges 
for storing and handling grain therein, is 
within the legitimate sphere of legislative 
power, and does not amount to a regulation 
of commerce among the States, or involve 
any deprivation of property without due 
process of law, or denial of the equal protec- 
tion of the laws, evenin its application to an 
elevator owner whose principal business is 
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storing his own grain, the storage of grain 
for others being a mere incident, and even 
though it provides that the grain is to be 
kept insured at the expense of the ware- 
houseman. The majority of the court in so 
declaring followed previous rulings of that 
court in Munn v. Illinois (94 U. S. 113) and 
People v. Budd (143 U. 8. 517), and though 
the principles announced in those cases were 
upheld by the court, it is plain tobe seen 
that were the question one of first impres- 
sion it would have been differently decided, 
and that the doctrine of stare decisis sub- 
stantially controlled the result. In the Munn 
case it will be remembered that two of the 
members of the court—Justices Field and 
Strong—dissented. In the Budd case three 
— Justices Field, Brewer and Brown 
—dissented, and in the present case four dis- 
sented, viz.: Justices Field, Brewer, Jackson 
and White ; Justice Brown who dissented in 
the Budd case voting with the majority of 
the court, apparantly out of regard for the 
doctrine of stare decisis. We have repeatedly 
taken occasion to express our disapproval of 
the doctrine announced in these cases and 
are free to declare our disappointment that 
the present court did not retrace their steps 
and overrule it, even though in so doing 
they would have violated the,well established 
doctrine of stare decisis. We quite agree 
with the ‘‘New York Law Journal’’ which says 
that ‘‘itis more important for the future 
welfare of the country that the doctrine of 
Munn v. Illinois be overruled than that 
the doctrine of stare decisis be unfailingly 
observed even by our supreme tribunal, in- 
asmuch as judicial consistency and con- 
servatism on this point add much sanction to 
the demoralizing tendencies towards social- 
ism.”’ 








NOTES OF RECENT DECISIONS. 


Corporations — PROMOTERS—INTEREST IN 
Sate TO Compantes.—In Yale Gas Stove Co. 
v. Wilcox, 29 Atl. Rep. 303, it was held by 
Supreme Court of Errors of Connecticut that 
a secret contract between an owner of patents 
and a promoter, that the latter shall form a 
company to buy said patents for a certain 
price, and manufacture thereunder, the pat- 
entee to pay the promoter one-half of the 
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price received, is void, as against 
public policy. That when a promoter, having 
secretly agreed with a patentee to form a 
company to buy his patents, the patentee to 
pay him half of the price received, induces 
subscriptions by stating that he is subscrib- 
ing on equal terms with the rest, and, being 
elected a director, votes for the resolution to 
buy the patents, the company may recover of 
him his secret profits; and itis not obliged 
to rescind the purchase, and so destroy its 
own reason for being. The fact that its real 
contract of purchase was covered by a sham 
form, to avoid the joint-stock law, will not 
prevent the company from recovering his 
secret profits thereon from its director by 
suit in equity. A suit against a director for 
his secret profits on a sale to the company is 
properly brought by the.company, and not 
by its stockholders. 





MaRRIAGE—ANNULMENT—JURISDICTION OF 
Cuancery Court —The Supreme Judicial 
Court of Massachusetts hold in Kelly v. 
Kelly, 36 N. E. Rep. 837, that a Court of 
Chancery has no jurisdiction, independent of 
statutory authority, of a suit to annul a mar- 
riage because one of the parties had a hus- 
band by a former marriage living at the time ; 
and, where such a court of a foreign State 
entertained such an action and rendered 
judgment, it must be held that what it did it 
assumed to do under the express or incidental 
powers conferred by statute, and that where a 
court of foreign State, acting under statutory 
authority, entertains a suit to annul a mar- 
riage, jurisdiction will not be presumed 
merely from the fact that such court assumed 
to exercise it; and execution on a judgment 
for arrears of alimony, for attorney’s fees, 
and for costs, rendered by such court in such 
case, will not be ordered in the absence of 
proof that the statutes of such State gave 
the court jurisdiction to render it. 





Raitroap Companies — NEGLIGENCE OF 
BaccacE Man—Acts OvursipE or His Av- 
THORITY.—In Walker v. Hannibal & St. J. R. 
Co., 26S. W. Rep. 360, it is held by the 
Supreme Court of Missouri, that where de- 
fendant’s baggage man—whose authority, as 
such agent, was merely to carry the baggage 
of passengers, and property of defendant— 
was, by arrangement with plaintiff, in the 





habit of gratuitously carrying drills for the 
lime company of which plaintiff was foreman, 
and throwing them out of the baggage car 
near the lime quarry, and it was not known 
by defendant’s officers that he was carrying 
them as its agent, it is not liable for an in- 
jury to plaintiff, who was struck by the drills 
as they were thrown from the car by the bag- 
gage man. Notice to a conductor, who has 
no authority over the baggage man on his 
train, that he is in the habit of carrying drills 
on his car for a lime company, and putting 
them off near its quarry, is not notice to the 
railroad company. Where a station agent 
caused drills of a lime company to be put on 
a baggage car, and they were carried gra- 
tuitously, and thrown off by the baggage man 
near the lime company’s quarry, the railroad 
company is not estopped to deny that the 
station agent acted without its knowledge and 
authority ; it not being shown that he sent the 
drills as freight, or had any authority to 
send them on a passenger train. 





IntToxicaTinG Liqguors—REeETAILING Liquors 
—Civus Hovse.—In Koening v. State, 26 S. 
W. Rep. 835, the Court of Criminal Appeals 
of Texas decide that the clubroom of a ‘‘Ger- 
man Turnverein,’’ maintained in connection 
with a hall, etc., for the usual purposes of such 
a society, and equipped with periodicals, bill- 
iard tables, and card tables for the free use of 
members and their guests, where intoxicants 
are furnished, without profit, to members 
only, for fees which are turned into the gen- 
eral fund, and used to keep up the stock of 
liquors, is not a house for retailing spirituous 
liquors, or any other public house, within 
Pen. Code, art. 366, which prohibits card 
playing in such a place. The court, after re- 
citing the facts, said: 

These being the facts, the court charged the jury 
that it *‘makes no difference, under the law, whether 
the liquors were retailed in a private clubroom, in an 
open saloon, or in a private residence, and regardless 
of the persons to whom or how the spirituous liquors 
were sold,—whether to members only, or to the pub- 
lic generally.” And again: “If you believe that the 
Cuero German Turnverein is an incorporated insti- 
tution under the laws of this State, and in that case, 
if so, it becomes an artificial person, and can own and 
hold, buy and sell, property as individuals; and if you 
further believe . . . that such Turnverein kept 
and dispensed spirituous liquors, through an agent, 
janitor, or a steward, to individual persons, and that 
said liquors were paid for in money, or charged to 
the individuals,—then the acts of the body corpo- 
rate, through its agent, janitor, or steward, and the 
individual, in dispensing and obtaining the liquors, 
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constitute a sale and purchase, under our law, re- 
gardless of whether the individual is a member of 
the incorporated body or not.’ The charge was 
excepted to on the ground that it was erroneous in 
defining a house for retailing spirituous liquors. 

The effect of the court’s charge was to tell the jury 
to convict appellant on the facts in evidence, and the 
question for us to determine is, do the acts show a 
violation of the statute? The playing at a game of 
cards being an admitted fact, the question is narrowed 
to this: Was the clubroom in question a house for 
retailing spirituous liquors, within the meaning of 
article 355, Pen. Code? This article reads: “If any 
person sha]! play at any game with cards at any house 
for retailing spirituous liquors, storehouse, tavern, 
inn, or any other public house, or in any street, 
highway or any other public place he shall 
be fined. The next succeeding article is ex- 
planatory, and reads: “All houses commonly known 
as public, and all gaming houses are included within 
the meaning of the preceding article. Any room at- 
tached to such public house and commonly used for 
gaming is also included whether the same be kept 
closed or open. A private room of an inn or tavern 
is not within the meaning of public places, unless 
such room is commonly used for gaming; nor isa 
private business office or a private residence to be 
construed as within the meaning of the public house 
or place; provided said private residence shall net be 
a house for retailing spirituous liquors.’’ We have 
no decision in Texas upon the question, nor do we 
find any decisions of other States directly in point. 
There is a line of decisions, however, which serves to 
illustrate and throw light upon the subject. In 
Maryland the statute (Laws 1866, ch. 66) provides 
that ‘‘no person in this State shall sell, dispose of 
‘ any spirituous liquors « Orbeer . . 
on the Sabbath day -’? and a penalty was fixed. 
The officer of a corporation known as the Concordia 
were indicted for selling beer on Sunday. The pur- 
pose and management of the Concordia were in all 
respects the same as that of the Turnverein in this 
case. It was admitted that one Springer, a member, 
at the time and place alleged, called for a glass of 
beer in the usual way, was served by thesteward, 
drank it then and there, and paid five cents therefor, 
that being the price fixed by the corporation The 
Supreme Court of that State say: ‘‘We are all of the 
opinion that the transaction was not a sale of beer to 
Springer, within the intent and meaning of the stat- 
ute. The act has no application to a case like 
the present.” “The license laws which forbids the 
sale or barter of spirituous or fermented liquors 
without a license have never been construed as ap- 
plicable to a social club. We think it clear 
that no license is required, for the reason that such 
a transaction is not a sale within the meaning of the 
license laws.” “Such a transaction is not a barter or 
sale in the way of trade.’”? Seim vy. State, 55 Md. 566, 
In Massachusetts the defendant was charged with 
keeping and maintaining a common nuisance, to-wit, 
“a tenement used for the illegal keeping and illegal 
sale of intoxicating liquors.’”’ The Supreme Court 
said: “If any liquors really belonged to the mem- 
bers of the club, and had been previously purchased 
by them, or on their account, or some person other 
than the defendant, and if he merely kept the liquors 
for them, and to be divided among them according to 
a previously arranged system, these facts would not 
justify the jury in finding that he kept and maintained 
a nuisance, within the meaning of the statute under 
which he is indicted. There would be neither selling 








nor keeping for sale.” “If the whole arrangement 
Was a mere evasion, and the substance of the trans- 
action was a lending of money to the defendant, that 
he might buy intoxicating liquors, to be afterwards 
sold, and charged to the associates, or if he was au- 
thorized to sell, or did sell, or keep, any of the 
liquors, with the intent to sell to any persons not 
members of the club, he might well be convicted. 
This, however, would be a question, not of law, but 
of fact.”” Com. v. Smith, 102 Mass. 147. In the case 
of Com. v. Pomphret, the complaint was for keeping 
liquors with intent unlawfully to sell the same. The 
trial judge charged as follows: “If the association of 
persons, of whom defendant was one, owned a 
quantity of liquors, which they kept under an ar- 
rangement to furnish them, in such quantities as 
might be required, to be drunk on the premises, to 
such members of the association as should call for 
them, in return for checks which represented cer- 
tain values, and which were obtained from the de- 
fendant, as a steward of the association, and was paid 
for, when obtained, at the price they purported to 
represent, and defendant was one of the persons 
keeping these liquors for said purpose, and was per- 
sonally in charge of them, furnisbing them in return 
for said check, the jury may find that said liquors were 
kept by him for unlawful sale.”” The Supreme 
Court said: “One inquiry always is whether the 
organization is bona jide a club with limited member- 
ship, into which admission cannot be obtained by 
any person at his pleasure, and in which the prop- 
erty is actually owned in common Graff v. 
Evans, 8 Q. B. Div. 373, was decided on the ground 
that there was no transfer of a special interest, as all 
members of the club were owners in common, and 
that, as the club was a bona jide club, the furnish- 
ing of liquors toa member was not a sale, within the 
meaning of the English licensing act. The 
ruling and instruction in this case seemed to us to as- 
sume that this was a bona Jide club, that the liquor 
was owned in common by the members, that they 
were furnished only to members, and that they were 
kept by the defendant as one of the members and as 
steward of the association. It does not appear in the 
exceptions in what manner new members were ad- 
mitted, except that they paid an admission fee of one 
dollar, but we cannot assume that any person could 
join the association at his pleasure; and the ruling 
and the instructions are not put upon the ground that 
there was evidence that this was an association open 
to anybody at a price. On the assumptions upon 
which we understand the instructions to proceed, we 
think that, under the decision in Com. y. Smith, it 
was not competent for the jury to find the defendant 
guilty.”? 137 Mass. 564. In a later case in the same 
State the instruction of the trial judge was to the ef- 
fect that if the club was a bona Jide club, and the 
liquors owned in common by the members, and the 
members, on receiving liquors, gave money in return, 
it would not bea sale, within the meaning of the 
statute; but if this isa mere device to cheat the goy- 
ernment out of its license fees, and prevent the due 
execution of the law, it is not a protection, and the 
defendant does not act with impunity. The Supreme 
Court held that the charge correctly represented the 
law. Com. v. Ewig, 145 Mass. 119, 13 N. E. Rep. 365. 
In a case before the Supreme Court of New York, the 
principles enunciated in the foregoing cases were ap- 
proved, and the cases, with many others to the same 
effect, were cited. However,in the case before the 
court, the facts did not bring it within the rule. The 
ball given by the club was not contined to the mem- 
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bers, inasmuch as the tickets were sold to any one 
who would buy, and the liquors were indiscrimi- 
nately sold to a person admitted, and desiring them. 
“The Academy of Music,’ said the court, “‘ceased to 
be a private clubhouse for the period during which 
the ball continued. The entrance to which, and privi- 
leges therein, were not confined to its members and 
their guests in the proper and legal sense of that 
term.” Circle Francais de L’Harmonie v. French, 44 
Hun, 123. In Virginia a statute (Acts 1889-90, p. 242 
et seq.) provided that “tno person, corporation, com- 
pany, firm, partnership or association shall within the 
limits of this State engage in the business, sell or of- 
fer to sell ardent spirits,’ without first having ob- 
tained a license. It was further provided that “any 
person, club, or corporation desiring to carry on the 
business of a retail liquor merchant and also that of 
a bar room, shall obtain a separate license for each.” 
The Piedmont Club was indicted for selling liquor 
without a license. It was conceded that it was a 
bona jide club, organized for the purposes named in 
its charter, and not as a mere device resorted to asa 
means of evading the law. None but members or 
invited guests are entitled to the privileges of the 
club, and no person not a member is permitted to pay 
for either food or drink. The money received for 
the liquors goes into the general fund, which is 
again used to replenish the stock. No profit is made 
on the liquor. The Supreme Court said: ‘What is 
complained of as an unlawful selling is nothing more 
than an equitable mode by which the cost of the 
liquor used by members is divided among them in 
proportion to the quantity that each one uses. . . . 
If there can be said to have been, in the strictest or 
most technical sense, a sale at all, it was not sucha 
sale as the statute contemplates. The defendant club, 
in dispensing liquors to or at the expense of its mem- 
bers, was not engaged in carrying on the business of 
selling liquor.”’ Piedmont Club y. Com., 12 8. E. 
Rep. 963. In a recent case the Supreme Court of 
South Carolina reviewed the above cases,and approved 
them. State vy. McMaster, 14 S. E. Rep. 290. To the 
same effect are the cases of Tennessee Club vy. Dwyer, 
11 Lea, 452; Barden v. Montana Club, 25 Pac. Rep. 
1042. From these cases the principle is deducible 
that the distribution of liquors by a bona Jide club, 
among its members, is not a sale, within the inhibi- 
tion of a liquor law, even though the person receiv- 
ing the liquor give money in return for it. It is other- 
wise, however, where such club is simply a device re- 
sorted to as a means of evading the statute. See Me- 
Master’s Case, supra; Am. & Eng. Enc. Law, tit. “In- 
toxicating liquor.” The case of Rickart v. People, 79 
Ill. 84, is often cited to support the converse of the 
above proposition. The facts there made a case 
totally dissimilar to those we have reviewed and the 
one at bar. The members did not own the liquors, 
although they claimed toown them. The money re- 
ceived went to the pretended treasurer, who ren- 
dered no account to the members. Any one could 
become a member by paying a dollar. The court 
correctly held that the jury were warranted in find- 
ing it a mere device to evade the law. The case does 
not conflict with those above. Thecase of Marmont 
v. ‘State, 48 Ind. 21, directly conflicts with the cases 
we have reviewed. It was there distinctly held that 
the delivery by the club, through its agent, of beer, 
which was the common property of the society, toa 
member of the society, upon credit or for cash, and 
which thereby became the separate property of the 


member, was a sale, within the meaning of the stat- 
ute of that State. So, in Alabama, it was held that 


such a transaction was a sale. Martin v. State, 59 Ala. 
34. To the same effect seems the opinion in the case of 
Chesapeake Club v. State, 63 Md. 446, by Alvey, C. J., 
and Judges Stone and I:ving concurring. In the 
same case, however, Judge Bryan delivered an 
opinion, concurred in by Judges Yellott and Robin- 
son, reasserting the doctrine in Sein v. State, supra, 
and holding that “‘if,in this case, the whisky and 
beer which the appellant was charged with keeping 
was kept for the purpose of furnishing to its members 
under the circumstances above stated, there would be 
no violation of the statute.”” The statute referred to 
prohibited any person, company, or corporation or as- 
sociation from depositing, or having in possession, any 
liquors, with intent to sell the same, or give away the 
same. The local option law was in force where the 
defense was alleged to have been committed. The 
circumstances of the transaction in question were not 
unlike the one before this court, in any essential par- 
ticular. 

We are of the opinion that, upon authority and rea- 
son, it must be held, under the facts of the present 
case, the transaction was not a sale of liquor in the 
way of trade, and that neither the association, its 
members, nor its steward, were engaged in the occu- 
pation of selling liquors. If this be true, was the club- 
room a place for retailing liquors? ‘‘To retail,” in 
this connection must mean “to sell in smal] quanti- 
ties.’ ‘‘A house for retailing’? must mean ‘‘a house 
where the liquors are sold in small quanties in the 
way of trade.” Again, our statutes regulating the 
sale of spirituous liquors recognizes the ‘listinction 
between selling liquors at retail and otherwise as an 
occupation. It is very clear, both from the decisions 
we have cited, and our statutes, that the club, its 
members, or steward, are not engaged in the occupa- 
tion of selling liquors in quantities less than one 
quart. In the case made by the facts, it is equally 
clear that no question of evasion of the laws, or ofa 
device to conceal the real objects, purposes, and acts 
of the association, arises in this case. The dispensing 
of liquors to the members is but incidental, and for 
the purpose of adding to the pleasure and comfort of 
the members. Again, reference to the statutes shows 
that the places and houses named, and those intended 
to be embraced, are all ‘‘public.”” The statute con- 
templates public houses and public places. Was the 
clubroom of the association either? None but mem- 
bers and their guests could enter there, or share its 
privileges. So long as this rule was enforced, it was 
not public, and the evidence shows that the rule was 
strictly observed. We conclude that the evidence does 
not show that defendant played cards at a house for 
retailing spirituous liquors, within the meaning of 
the statute. Judgment reversed, and cause remanded. 





MorreGacGe — Derensre — Estoppet.—The 
Supreme Court of Washington decide in Ault 
v. Blackman, 36 Pac. Rep. 694, that in .an 
action to foreclose a mortgage the mortgagor 
may plead non-delivery and non-acceptance 
thereof as a defense, and that a mere recital 
in a mortgage that it is subject to a prior 
mortgage does not estop the mortgagee from 
denying the validity of the prior mortgage, 
when the mortgagor himself denies its valid- 
ity. Anders, J., says: 
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under the name of J. B. Ault & Co., instituted 
this action against A. A. Blackman, H. Blackman, and 
E. Blackman, and their respective wives, to foreclose 
a mortgage upon certain real estate in Snohomish 
county, executed by the above-named defendants to 
plaintiffs, to secure an indebtedness of $18,634.76. 
Some 20 other parties, claiming an interest in the 
premises, were made defendants in the action, among 
whom was the appellant corporation. The complaint 
alleged that the lien of the plaintiffs was prior and 
superior to the liens of all other claimants, asked the 
court to so adjudge, and prayed that the mortgaged 
premises be sold, and the proceeds applied to the pay- 
ment of the sum due on plaintiffs’ said mortgage. 
All of the defendants appeared in the action. The 
Stearns Manufacturing Company filed a cross-com- 
plaint against the defendants Blackman Bros., alleg- 
ing that they had made, executed, and delivered to it 
anote forthe sum of +20,500, and to secure the pay- 
ment of said note had made, executed, and delivered 
to ita mortgage upon the land so mortgaged to Au!t 
& Co., and that the same was prior to the Ault mort- 
gage. This was denied by the Blackmans, and sey- 
eral affirmative defenses were interposed against the 
alleged claim of appellant. Upon the conclusion of 
the testimony on the part of Ault & Co., they moved 
the court for leave to withdraw the name of Swerd- 
figer as one of the plaintiffs, and continue the action 
in the name of J. B. Ault, doing business as J. B. Ault 
& Co., Which motion was granted by the court. It 
appears that the alleged mortgage to the appellant 
was executed on August 6, 1890, and that on the 
same day Blackman Bros. and their wives made the 
mortgage to J. B. Ault & Co. to foreclose which this 
action was brought, and in which is contained the 
following recital: ‘This mortgage is subject to one 
mortgage of even date for the sum of thirty-two 
thousand dollars, made to Stearns Manufacturing 
Company and others.’”? Upon the trial the court ad- 
mitted testimony on the part of the plaintiff and 
Blackman Bros., over the objection of the appellant, 
to show that the appellant’s mortgage was without 
consideration, and also that it was never delivered to 
or accepted by the appellant. The trial court gave 
judgment in favor of the plaintiff in accordance with 
the prayer of the complaint, and held the mortgage to 
the Stearns Manufacturing Company and others void, 
and decreed its cancellation. From this judgment the 
Stearns Manufacturing Company appeals to this 
court, and as grounds for its reversal relies upon the 
following propositions of law: First, that the re- 
spondent is estopped to deny the priority or validity 
of the mortgage to Stearns Manufacturing Company 
and others; second, Blackman Bros. are estopped to 
deny the execution and delivery of the mortgage to 
appellant and others. 

We will first consider the second proposition, and it 
must be borne in mind that the appellant, by its cross- 
complaint, sought to foreclose the alleged mortgage 
to it by Blackman Bros., as well as to have the same 
declared a lien prior to that of the respondent. The 
defendants Blackman Bros., as a defense, pleaded 
want of consideration for the mortgage, and also that 
the alleged mortgage was void because it had never 
been delivered to or accepted by the appellant. It is 
a familiar doctrine that a deed, in order to become 
effectual, must be delivered by the grantor and ac- 
cepted by the grantee. It only takes effect upon de- 
livery, and so long as it remains in the possession of 
the grantor, or under his absolute control, it is, as to 


the grantee named therein, no deed at all. That, in 
an action to foreclose a mortgage, a plea of non-deliy- 





ery by the mortgagor or non-acceptance by the mort- 
gagee is a good defense tothe action we think does 
not admit of doubt. No case is cited to the contrary 
by the appellant, and we believe none can be found. 
Indeed} a denial of the execution and delivery of the 
mortgage in such cases is classed by the courts and 
text writers as one of the general defenses to the ac- 
tion. Boone, Mortg.-§ 181; 5 Wait, Pr. p. 203; 2 Jones, 
Mortg. § 1479. An allegation of want of consideration, 
usury, or the statute of limitations, or an allegation 
of payment, or that the debt is payable upon an event 
which has not happened, states a good defense. Jd. 
Such being the law, it follows that the second point is 
not well taken. 

In support of its first proposition the appellant has 
cited a considerable number of authorities which an- 
nounce the general doctrine that a grantee ina deed 
which, by its terms, is subject to a prior mortgage is 
estopped from questioning the consideration for or 
validity of that mortgage. The leading case upon this 
question in New York, and which has been often else- 
where referred to with approval, is Freeman v. Auld, 
44N. Y. 50. In that case the broad rule was laid down 
that ‘“‘the purchaser taking title subject to it (the'prior 
mortgage) is estopped from questioning its validity, 
and must pay itif he has agreed to; and, if not, he 
must allow the lands conveyed subject to it to be ap- 
plied to its payment.” It appeared as a fact in that 
case, however, that the purchaser not only accepted 
the deed, which, by its terms, was subject to the mort- 
gage, but that the amount ofthe mortgage was de- 
ducted from the purchase price of the land; and the 
same was true with regard to subsequent transfers of 
the premises. It would, therefore, have been emi- 
nently unjust if, under such circumstances, the pur- 
chaser had been permitted to contest the validity of 
the mortgage after having recognized and considered 
it as a part of the price agreed to be paid for the land 
so purchased, A denial of the validity of the mort- 
gage would have operated as a fraud upon his grantor, 
and he was, therefore, properly held to be estopped 
by his own admission from perpetrating a palpable 
wrong. From the language quoted from the opinion 
in this New York case, and from that used in other 
cases cited by the learned counsel for the appellant, 
it might be inferred that in no event will one who has 
received a conveyance of property subject to a mort- 
gage be permitted to question the consideration or 
validity of the mortgage; but such, we think, is not, 
and ought not to be, the universal rule. A party 
should not be estopped by a statement in a deed un- 
less it appears that there was an intention that the 
statement should not be questioned, or that injustice 
would follow if the court were to allow it to be con- 
tradicted. Bigelow, Estop. (5th Ed.) 382. Accord- 
ingly, in a late and well-considered case, the Supreme 
Court of Missouri, speaking of estoppels by deed, 
said: ‘“‘We think it well settled that, where an in- 
cumbrance is not made a part of the consideration, 
and not deducted from it, and where it is not assumed 
by the grantee, the recital in a deed that the convey- 
ance is subject to an incumbrance does not estop the 
grantee from showing that what purports to be an 
incumbrance is not one in fact because of its invalidity, 
or because it has been satisfied.” Brooks v. Owen, 19 
S. W. Rep. 725. 

The court cites a large number of cases in support 
ofthe doctrine thus enunciated, and, if the law is 
correctly stated in the opinion in that case (and we 
think it is), we are unable to perceive any reason why 
the same principle should not apply to the case of a 
mortgagee where his mortgage contains a bare recital 
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that it is subject toa prior mortgage. Even where 
the general rule contended for by appellant is recog- 
nized, a subsequent mortgagee of chattels is not pre- 
eluded from showing that the prior mortgage has 
been paid, or that the property described was never 
subject tothe mortgage, or tnat the supposed prior 
mortgage was absolutely void. Jones, Mort. § 488; 
Barry v. Bennett, 7 Metc. (Mass.) 359. In the case at 
bar the respondent, as we have seen, received a mort- 
gage simply reciting that it was subject toa certain 
other mortgage of the same date in favor of the appel- 
lant. If it was a fact thatno such mortgage ever 
existed, was the respondent estopped from showing 
it in a case where the mortgagor was himself denying 
its existence and validity? We think not. On the 
contrary,” we are of the opinion that, under the cir- 
cumstances, the respondent had a right to interpose 
any objection to the mortgage that the mortgagor was 
interposing. Flanders y. Doyle, 16 Ill. App. 508 The 
case at bar is distinguishable from the cases of Clapp 
v. Halliday (Ark.), 2S. W. Rep. 853, and Bank v. 
Brown (Ind. Sup.), 14 N. E. Rep. 358, cited by the ap- 
pellant. In the first of those cases the subsequent 
mortgagee accepted a mortgage, not only reciting a 
prior one, but expressly stipulating and providing for 
its payment; and the court very properly held that he 
was estopped to deny that which he had expressly 
agreed was the truth. In the second it was held that 
the subsequent mortgagee would not be permitted to 
assail a prior mortgage on the ground that it was 
made to defraud creditors. That decision is evidently 
correct in principle, for, in such a case, the mortgagor 
himself would be estopped to assert that he had exe- 
cuted a mortgage for such a purpose. 





MounicrpaL Corporation — Invatip Con- 
TRACT—RatTIFICATION.—In Gutta Percha & 
Rubber Manufacturing Co. v.» Village of 
Ogalaila, 59 N. W. Rep. 513, the Supreme 
Court of Nebraska decided that the contract 
of a municipal corporation, which is invalid 
when made, as in violation of some manda- 
tory requirement of its charter, can be rati- 
fied only by an observance of the conditions 
essential to a valid agreement in the first in- 
stance. But, where the forms or conditions 
prescribed are not intended as a limitation 
upon the powers of the corporation, a com- 
pliance with such conditions is not essential 
to a binding ratification. One who deals 
with a municipal corporation must, at his 
peril, take notice of the powers conferred by 
its charter, and whether the proposed in- 
debtedness is in excess of the limitation im- 
posed thereby. The court said in part: 

This was an action by the plaintiff in error against 
the defendant in error, in the District Court of Keith 
County, to recover the price of certain hose, hose 
carts, reels, ladders and other apparatus of like char- 
acter, in common use by town and village fire compa- 
nies. Itis alleged that said property was sold and 
delivered to the defendant, at its request, on the 29th 
day of April, 1887, for the agreed price of $569, and 
for which amount judgment was demanded. An an- 
swer was interposed in which it was alleged, in sub- 





stance, that, although the board of trustees of the de- 
fendant village entered into an agreement to pur- 
chase from the plaintiff the property mentioned in the 
petition, and for the price therein stated, said agree- 
ment is void, for the reason that no appropriation had 
previously been made for the purchase of said prop- 
erty, or was available for said purpose, and that dur- 
ing the municipal years of 1885 and 1886 and 1886 and 
1887 said village had made no appropriation, by ordi- 
nance, resolution or otherwise, for the defraying of 
any part of the expenses thereof, and that said de- 
fendant never received nor appropriated said prop- 
erty, or otherwise ratified said agreement. The reply 
was, in substance, a general denial of the allegations 
of the answer. 

The provision of statute relied upon by the defend- 
ant in section 89 of chapter 14, Comp. St., entitled 
“Cities of the Second Class and Villages,” which reads 
as follows: ‘‘No contract shall be hereafter made by 
the city council or board of trustees, or any committee 
or member thereof, and no expense shall be incurred 
by any of the officers or departments of the corpora- 
tion, whether the object of the expenditure shall have 
been ordered by the city council or board of trustees 
or not, unless an appropriation shall have been pre- 
viously made concerning such expense, except as 
herein otherwise expressly provided.” The evidence 
introduced at the trial fully sustains the allegations of 
the answer as to the failure of the village to make an 
appropriation available for the payment of the plaint- 
iff’s claim, whereupon the latter offered to prove by 
witnesses present that the village had received the 
property in controversy, paying the freight thereon, 
and had used it continuously since that time. That 
offer was rejected, on the objection of the defendant 
village, and a verdict of no cause of action returned, 
under the direction of the court. Judgment was sub- 
sequently entered upon the verdict, whereupon the 
cause was removed to this court by the petition in er- 
ror of the plaintiff company. 

There is praetically but one question for considera- 
tion, and which is fairly presented by the offer and 
ruling above named. In this connection, it should be 
remarked that no claim is made that this case is with- 
in any of the exceptions contemplated by the statute 
quoted. The cases bearing upon the question of 
the power of municipal corporations to ratify their 
unauthorized contracts are confusing, and apparently 
irreconcilable. It would subserve no useful purpose 
to examine them at length in this connection, or to at- 
tempt a statement of the grounds upon which they 
rest. It is sufficient that there is one principle which 
seems torun through them all, viz: Ifa contract is 
invalid when made, because in violation of some 
mandatory requirement of statute, it will be deemed 
ultra vires, and can be ratified only upon the condi- 
tions essential to a valid agreement in the first in- 
stance. But where the formalties prescribed, or con- 
ditions imposed, are not intended as arestriction upon 
the corporate powers, a binding ratification may be 
made ina different mode. Town of Durango v. Pen- 
nington, 8 Colo. 257, 7 Pac. Rep. 14; McCracken y. 
City of San Francisco, 16 Cal. 623; San Diego Water 
Co. vy. City of San Diego, 59 Cal. 522; Cory v. Board, 44 
N. J. Law, 445; Keeney v. Jersey City, 47 N. J. Law, 
449, 1 Atl. Rep 511; Newman v. City of Emporia, 32 

Kan. 456, 4 Pac. Rep. 815; McBrian v. Grand Rapids, 
56 Mich. 103, 22 N. W. Rep. 23; Smith v. City of New- 
burgh, 77 N. Y. 130; Bank v. South Hadley, 128 Mass. 
509; Dill. Mun. Corp., 4th ed.. 457. It is plain that 
the statute under consideration is mandatory, and an 
express limitation upon the powers of cities and vil- 
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lages of the class to which it applies. Indeed, stronger 
language could not have been used, and its meaning 
is too apparent for construction. It is the recognized 
doctrine that whoever contracts with a municipality 
must, at his peril, take notice of the powers conferred 
by its charter, and whether the proposed indebted- 
ness is in excess of the limitations imposed thereby. 
Hodges v. Buffalo, 2 Denio, 110; Bank v. Winchester, 
8 Allen, 109; People v May, 9 Colo. 80, 10 Pac. Rep. 
641; Law v. People, 87 Ill. 385; French v. Burlington, 
42 Iowa, 614. As said in the case last named: ‘Any 
other rule leaves the tax payer at the mercy of the 
ofticers of the city and contractor, and would render 
the constitutional provision nugatory. Such a result 
cannot be contemplated or allowed to prevail.”” And 
if a recovery is sanctioned, upon a contract like this, 
on the ground that it has been subsequently ratified, 
surely legislative restrictions upon corporate powers 
arein vain. It would be within the power of willing 
or corrupt officers to accomplish by indirection that 
which is prohibited in the most explicit terms of the 
statute or charter. There may be cases in which con- 
siderations of equity and good faith will impose upon 
a municipal corporation the duty of returning prop- 
erty, or its equivalent, where an action would not lie 
upon contract, express or implied. That question is, 
however, not presented by the record of this case, and 
is not decided. 





Banxs—lInso_vency—Trust CRrEDITORS— 
Prererence.—In Freiberg v. Stoddart, 28 
Atl. Rep. 1111, it appeared that a bank re- 
ceived two drafts endorsed to it for collection, 
on account of the drawers, against two of 
depositors. After acceptance by the latter 
the bank charged toeach depositor’s account 
the amount of the draft accepted by him. 
Before remitting to the drawers, the bank 
assigned, having on hand sufficient to pay 
such drafts. It was held, that the drawers 
were not entitled to a preference as to the 
furids on hand at the time the bank failed, 
where the assignee holds nothing which he 
or such drawers can identify with the drafts 
or trace as a payment of them. The court 
says: 

An indorsement for collection is restrictive, and 
carries no power of sale withit. In such case the in- 
dorsee is a mere agent for the indorser, and such in- 
dorsement has not been said not to amount to a trans- 
fer of title. So an indorsement ‘for collection for my 
account,” or ‘for account of it,” is restrictive, and 
does not pass the title, or the right to the proceeds, of 
the instrument. The indorsee takes the instru- 
ment as agent or trustee for the indorser; 
and if he disposes of it for his own use the indorser 
may recover from the purchaser the amount collected 
on it, or he may recover the bill itself, in an action of 
trover. By such restrictive indorsement the indorsee 
takes the instrument subject fo the trust created. 
Rand. Com. Paper, § 726; Daniel, Neg. Inst. § 698; 
White v. Bank, 102 U. S. 658; Sweeny v. Easter, 1 
Wall. 166; Bank v. Gregg, 79 Pa. St. 384; Hackett v. 
Reynolds, 114 Pa. St. 328, 6 Atl. Rep. 689. The general 
doctrine regarding the right to follow trust funds is 
thus stated in 2 Story, Eq. Jur. (13th Ed.) §§ 1258, 








1259: ‘“‘The general proposition which is maintained, 
both at law and in equity, upon this subject, is that if 
any property, in its original state and form, is cov- 
ered with a trust in favor of the principal, no change 
of that state and form can divest it of such trust, or 
give the agent or trustee converting it, or those who 
represent him in right (not being purchasers for 
value without notice), any more valid claim in respect 
to it than they, respectively, had before such change. 
* + + Jt matters not, inthe slighest degree, into 
whatever other form different from the original the 
change may have been made,—whether it be that of 
promissory notes, or of goods, or of stock; for the 
product of the substitute for the original thing still 
follows the nature of the thing itself, so long as it can 
be ascertained to be such. The right ceases only 
when the means of ascertainment fail.”’ See, also, 
Bisp. Eq. § 86; Bank v. King, 57 Pa. St. 202; Sadler’s 
Appeal, 87 Pa. St. 154; Sheetz v. Marks, 2 Pears. 302, 
and cases cited; Bank v. Bache, 71 Pa. St. 213; 
eases cited in notes to Dyer v. Dyer, 1 White & T. 
Lead. Cas. Eq. (Blackstone Ed.) ‘250. If, therefore, 
when these drafts were accepted, F. V. Rockafellow 
had withdrawn so much money from the general 
funds of the bank, and had invested it in other prop- 
erty, this would have been a very plain case for the 
application of the rule above stated. So, also, there 
would be no difficulty if he had placed the money in 
an envelope, or had otherwise set it apart and desig- 
nated it; and in that case the fact that some of the 
bills or coins were taken out, and others put in their 
place, would not destroy the substantial identity of 
the fund, so as to prevent cestui que trust from follow- 
ing and recovering it. ‘In regard to money, substan- 
tial identity is not oneness of pieces of coin, or of bank 
bills. Ifan agent to collect money puts the money 
collected into a chest where he has money of his own, 
he does not thereby make it all his own, and convert 
himself into a mere debtor or to his principal. The 
principal may, by the law, claim out of the chest the 
sum which belonged to him before the admixture.” 
Pennel v. Deffel, 4 De Gex. M. & G. 372, quoted with 
approval in Bank vy. King, 57 Pa. St. 202. But in this 
case no money was added to the assets of the bank, 
and no part of the money in bank was separated, or 
set apart, or to any way appropriated, to the payment 
of the drafts; and, so far as appears, the assignor did 
nothing to indicate an intention on his part to treat 
any portion of the funds in bank as different from the 
remaining deposits. Assuming that at the time the 
drafts were accepted, and the accounts of the drawers 
were charged therewith, he had on hand suflicient 
money which he could rightfully apply to their pay- 
ment (a fact, which, by the way, does not affirmatively 
appear), his failure to remit the amount to the 
drawers was a breach of duty; but it does not neces- 
sarily follow that the funds in bank—much less subse- 
gent deposits—became impressed with a trust or 
charge in favor of the drawers which would give 
them a preference on distribution, A trust creditor 
is not entitled to preference over general creditors of 
the insolvent merely on the ground of the nature of 
the claim. To authorize such a preference, some 
specific, recognized equity, founded on agreement or 
relation of the debt to the assigned property, must be 
shown, which entitles the claimant, according to 
equitable principles, to preferential payment. Cavin 
v. Gleason, 105 N. Y. 256, 11 N. E. Rep. 504. “he 
plaintiffs, therefore, must show something more than 
a breachof duty on the part of their agent, in order 
to put their claim in relation to the fund which went 
into the hands of the assignee on a different footing 
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from those of other depositors. In determining 
whether they have shown such title to the portion of 
the cash assetsclaimed by them as entitles them to 
the relief prayed for, it should be remembered that 
this is not the case of a trustee mingling trust money 
with his own: and therefore we are of opinion that 
the decisions relating to a charge or lien on the whole 
fund, in sucha case, do not apply. Let us suppose 
that the drawees had paid Rockafellow & Co. the 
amounts of the drafts in cash, and that the banker had 
used itin paying debts. Would the drawers have a 
charge or lien on the cash found in his vaults, or 
against his general estate? We concede that some of 
the cases cited by the plaintiffs’ counsel seem to hold 
that they would; but these decisions are not put upon 
the ground thatthe trust moneys have been thus 
traced into a specific fund or property, but upon the 
ground that, according to the doctrine of modern 
equity, itis not necessary to trace them into some 
specific property in order to enforce the trust, and 
that it is sufficient if they can be traced into the es- 
tate of the defaulting agent or trustee, thereby swell- 
ing the volume of his assets, or were used in paying 
debts. McLeod vy. Evans, 66 Wis. 401, 28 N. W. Rep. 
178, 214; Francis v. Evans, 69 Wis. 115, 33 N. W. Rep. 
93; Bowers y. Evans, 71 Wis. 133, 36 N. W. Rep. 629. 
These, as well as the other cases belonging to 
the same class, are elaborately considered in Bank v. 
Dowd, 38 Fed. Rep. 172, where it was held that if a 
bank, on receiving from another bank commercial 
paper “for collection and immediate return,” makes 
the collection, and mingles the money collected with 
its general funds, and thereafter becomes insolvent, 
having cash on hand sufticient to cover such collec- 
tion, the fund collected must be held to have so lost 
its identity that the cash on hand will not be im- 
pressed with a trust lienin favor of the bank for 
which the collection was made, as against 
general creditors. We are not required to go 
so far as that, in this case; but we can- 
not escape the conclusion that the doctrine 
of the Wisconsin cases is a departure from the rule 
laid down in Story, which has thus far been adhered 
to by the courts of our own State, and goes beyond any- 
thing actually decided in the celebrated case of 
Knatchbull v. Hallett, 18 Ch. Div. 696. In Thomp- 
son’s Appeal, 22 Pa. St. 16, it appeared that an indi- 
vidual, as executor, received moneys which he used 
in his own business, and, also being otherwise in- 
debted, made an assignment for the benetit of credit- 
ors. The court below held that the heirs of the de- 
cedent were entitled toa preference. The Supreme 
Court, after quoting the rule laid down in Story, said: 
“Tt is impossible for a chancellor to lay his hand upon 
a single article of property, or on a single dollar of 
money, included in the assignment, and say that any 
particular thing or sum of money is either the origi- 
nal property of Seth Matthews’ heirs, or the product 
of it. The decree below was therefore erroneous.” 
This case, ind the principle upon which it was decided 
were recognized in People’s Bank’s Appeal, 92-Pa, St. 
109; and in Hopkins’ Appeal (Pa. Sup.) 9 Atl. Rep. 
867,the point expressly decided was that,where there is 
any failure to trace trust funds into any specific prop- 
erty of the trustee, they are not entitled to priority of 
payment over the claims of other creditors. In Cavin 
v. Gleason, 105 N. Y. 256, 11 N. E. Rep. 504, it was de- 
cided that the use of the funds to pay debts does not 
entitle the principal or cestui que trust to such pref- 
erence. See, also, Milligan’s Appeal, 82 Pa. St. 389; 


Cross’ Appeal, 97 Pa. St. 471. The case we have sup- 
posed for the purpose of illustration is not more un- 





favorable to the plaintiffs than the case at bar. When 
the assignor charged these drafts against the accounts 
of the drawees, he canceled so much of his indebted- 
ness to them, but did not add a dollar to the fund in 
bank. It is true, his estate was benefited by the 
transaction, because his indebtedness was thereby re- 
duced; but, as he was insolvent at the time, such ben- 
efit to the estate only equaled the pro rata shares 
which would have been awarded to the drawees on 
distribution. If a preferred lien or charge upon the 
fund in bank is to be recognized upon the ground of 
the benefit received by the estate or fund through the 
transaction, such lien or charge ought to be measured 
by the benefit actually received, and not by the bene- 
fit which it would have received if the fund had been 
increased by a deposit of an amount equivalent to the 
amount of the drafts. But if we hold to the rule that, 
to entitle one claiming to be a trust creditor to pref- 
erence, he must trace the trust muney into some spe- 
cific property, or intosome particular fund or account 
of the assignor, with which the latter has mingled it, 
we think the plaintiffs have failed, because they have 
not shown that the assignor received any money, as 
the proceeds of the drafts, which he added to and 
mingled with the general mass of deposits in bank, or 
that any part of the money in bank was ever set apart, 
or in any manner appropriated, to the payment of the 
drafts. The case of People vy. Merchants’ & Mechan- 
ics’ Bank, 78 N. Y. 269, is so closely analogous to this 
case that we think it may be referred to as sus- 
taining this conclusion. The fund claimed by the 
plaintiffs has not merely lost its identity by being 
“mixed and confounded ina general mass of prop- 
erty of the same description,” but it never had any 
distinct identity as a trust fund. There are no re- 
ported Pennsylvania decisions of the precise question 
before us, but applying the general principles re- 
garding the right to follow trust funds, as we under- 
stand them to be held in this State, we conclude that 
the plaintiffs are not entitled to the preference claimed 
by them. Therefore, the motion to continue injune- 
tion is denied. 


ADMIRALTY—J URISDICTION—MaritTIME Con- 
TRacTs.—The Supreme Court of Michigan 
decide in Globe Iron-Works Co. y. Jobn B. 
Ketcham, 2nd, that a claim for the price of a 
boiler, smoke-stack, etce., furnished in the 
building and equipping of a steamer before 
her launching is founded on a non: maritime 
contract and is enforceable in rem in a State 


court under a State statute. Grant, J., says: 

But one question is raised by the defendants, viz. 
whether the United States admiralty court has ex- 
clusive jurisdiction in the case. The solution of the 
question depends upon the character of the contract. 
If the contract under which this machinery was fur- 
nished is a maritime contract, then the United States 
courts have exclusive jurisdiction; if it is a non-mari- 
time contract, then the State court has jurisdiction, 
and the remedy provided by the State water-craft 
law is valid. The learned counsel for the defendant 
have cited many authorities where the jurisdiction of 
the State courts was denied over proceedings in rem 
instituted in such courts upon maritime contracts and 
maritime torts. Among these are the following: The 
Hine v. Trever, 4 Wall. 555; The Moses Taylor, Jd. 
411; The Belfast, 7 Wall. 624; Brookman vy. Hamill, 43 
N. Y. 554; The Josephine, 39 N. Y. 19; The Petral v. 
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Dumont, 28 Ohio St. 602; Campbell v. Sherman, 35 
Wis. 103; Vose v. Cockcroft, 44 N. Y. 415; The Gen. 
Buell v. Long, 18 Ohio St. 521; Weston v. Morse, 40 
Wis. 455; Ferran v. Hosford, 54 Barb. 200. In the 
ease of the Moses Taylor, suit was brought in a State 
court on a contract for the transportation of passen- 
gers, Which was held to be a maritime one, like the 
transportation of merchandise. The Hine vy. Trever 
was a case of collision on the Mississippi river near 
St. Louis. The libelant brought suit under the State 
law of Iowa, which subjugated the vessel to sale in 
satisfaction of the damages sustained, Held a mari- 
time contract. In The Belfast, the libelant sued in 
the State court for the loss of 29 bales of cotton 
while in transportation. Held a maritime contract. 
The libelant in Re The Josephine was proceeding to 
enforce alien under the State law for supplies, ete., 
furnished to the vessel while engaged in commerce 
between the port of New York and a port in the State 
of New Jersey. In the Petral v. Dumont—a case 
greatly relied upon by the defendants’ counsel—it 
was held that contracts for supplies furnished at the 
home port while the vessel was engaged in navigation 
are maritime contracts. These will sufficiently illus- 
trate the character of the cases. In all, the jurisdic- 
tion of the State court was denied because the con- 
tracts involved were maritime. It is equally well 
established by a long line of authorities, in both the 
federal and State courts, that State courts have juris- 
diction over cases founded upon non-maritime con- 
tracts or non-maritime torts. Edward vy. Elliott, 21 
Wall. 582; Johnson vy. Elevator Co., 119 U. S. 388, 7 
Sup. Ct. Rep. 254; Foster v. The Richard Busteed, 100 
Mass. 409; McDonald vy. The Nimbus, 137 Mass. 360; 
Sheppard v. Steel, 43 N. Y. 52; King v. Greenway, 71 
N. Y. 413; Wilson v. Lawrence, 18 Hun, 66, aflirmed 
82.N. Y. 409; Tne Tuttle v. Buck, 23 Ohio St. 565; 
Sinton v. The R. R. Roberts, 34 Ind. 448; Hay v. The 
Winnebago, 10 Wis. 428; Thorson v. The J. B. Martin, 
26 Wis. 488. In each of the above cases the proceed- 
ing was inrem. The jurisdiction of the admiralty 
courts over cases founded upon non-maritime con- 
tracts has been denied in the following cases: Roach 
v. Chapman, 22 How. 129; Ferry Co. v. Beers, 20 How. 
293; Cunningham v. Hall, 1 Cliff. 48, Fed. Cas. No. 
3,481; Young v. The Orpheus, 2 Cliff. 29 Fed. Cas, No 
18,169; The Pacitic,9 Fed. Rep. 120; The Count De 
Lesseps, 17 Fed. Rep. 560. 

The fundamental error on the part of the defend- 
ants lies in the apparent assumption that the ma- 
chinery in the present case was furnished under a 
maritime contract. Whatever may once have been 
the rule, it is now established beyond controversy 
that contracts for the construction of vessels, and for 
the furnishing of materials therefor, before they are 
launched, are non-maritime, and that liens and pro- 
ceedings to enforce such liens are under State con- 
trol, and may be enforced in State courts. The latest 
enunciation of the doctrine by the Supreme Court of 
the United States, is found in the ease of The J. E. 
Rumbell, 148 U. S. 11, 18 Sup. Ct. Rep. 498, where it is 
said: “Itis now settled that a contract for building 
a ship being a contract made on land, is nota mari- 
time contract, and that a lien to secure it, given by 
local statute, isnot a maritime lien, and cannot, there- 
fore, be enforced in admiralty.’”? Many authorities 
are there cited and commented upon. In the case of 
The Petral vy. Dumont, it was said that “‘contracts for 
boat or ship building are not maritime contracts.” 
See also Lake v. The Manhattan, 46 Fed. Rep. 797; 


Edwards y. Elliott, 21 Wall. 532; Roach v. Chapman, 
22 How. 129; Cunningham vy. Hall,1 Cliff. 43, Fed. 





Cas. No. 3,481; The Pacific, 9 Fed. Rep. 930; The 
Count De Lesseps,17 Fed. Rep. 460. After the ves- 
selis launched, contracts for equipment or repairs 
or material are maritime. Before the vesse) is 
launched, they are contracts upon land, and are non- 
maritime. The distinction is so clearly pointed out in 
the numerous authorities above cited, and the rule is 
so firmly established, that we deem further discussion 
unimportant. The reason for the distinction appears 
to be that in the former case the vessel is engaged in 
commerce, while in the latter case she is not, or, as 
statedin Lake v. The Manhattan, ‘‘a ship in esse as a 
maritime subject gives a maritime character to all 
transactions connected with it.’”? That is an interest- 
ing case, both in drawing the distinction, and giving 
the reasons therefor which are supposed to exist. The 
water-craft law of Michigan, substantially in its pres- 
ent condition, so far as this question is concerned, has 
been upon the statute book since 1839. Act 43, Laws 
1839. Many cases arose under it prior to 1863, in none 
of which does the validity of the act appear to have 
been questioned. In Parsons y. Russell, 11 Mich. 113, 
one feature of the act was held unconstitutional be- 
cause it violated the provision of the constitution that 
‘“*no person shall be deprived of life, liberty or prop- 
erty without due process of law,” in that it did not 
provide for a determination of the validity or amount 
of the claim before a judicial tribunal, but authorized 
the seizure and sale of a vessel upon the mere asser- 
tion of the debt or*demand. Upon this point, how- 
ever, the court was divided. In 1864 the legislature 
in view of that decision, passed a uew act, incorpo- 
rating the main provisions of the old. It differed from 
that mainly in providing judicial proceedings to es- 
tablish and enforce the lien. Several cases have since 
been brought under the law, in none of which has its 
validity been attacked. It certainly cannot be held, 
under the authorities, to conflict with the laws of the 
United States in providing a lien and methods for en- 
forcing such lien for the building of vessels and the 
furnishing materials therefor before the vessel is 
launched into the water ways of commerce. Judg- 
ment affirmed. The other justices concurred. 








THE EFFECT OF MUNICIPAL ORDI- 
NANCES UPON CIVIL LIABILITY 
BETWEEN PRIVATE PARTIES. 


When an ordinance of a municipal corpora- 
tion is fully authorized by the legislative 
power delegated to it, it has the same force 
against persons bound by it as laws passed by 
the legislature of the State.’ As stated by 
Judge Dillon: ‘‘A penalty imposed by an 
ordinance authorized by the legislature for 
the doing of specified acts amounts to a pro- 
hibition, and the prohibited acts thereby be- 
come unlawful.’’? With this as our premise, 
we could readily solve the difficulty attendant 
upon our subject, could we further adopt the 
dictum of Smith, J., in Burton v. McClellan,’ 


1 Dill. Mun. Corp., 4th ed. § 308, p. 386, n. 1. 
2 Ib., § 308, p. 387, n. 1. 
3 2 Seam. (Ills.) 434. 
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that ‘‘if an illegal act be done, the party do- 
ing or causing the act to be done, is responsi- 
ble for all consequences resulting from the 
the act.’’* But Justice Mathews, in Hayes v. 
Mich. Cent. R. R. Co.,° modifies this prop- 
osition of law in accordance with the English 
doctrine, that non-performance of a statutory 
duty may or may not give an action for dam- 
ages to all persons injured, according to the 
purview of the legislature in each case, and 
the language it has used.® This position 
would seem to be correctly taken. It is be- 
yond the power of a municipal corporation 
by its legislative action directly to create a 
civil duty, enforceable at common law, be- 
cause this is an exercise of the sovereign 
power retained exclusively by the State.’ 
But in many cases the negligence of the de- 
fendant has been immediately predicated 
upon his violation of duties imposed by ordi- 


.nance, and his civil liability to private per- 


sons injured in consequence of his breach of 
ordinance duty has been fixed thereby.® 
Caldwell, J., in Hazard Powder Co. v. 
Volger,’ said: ‘‘The maintenance by the 
defendant of a powder magazine containing a 
large quantity of powder, within the city 
limits, in violation of the city ordinance, was 
a nuisance which rendered the defendant lia- 
ble for the injury resulting to the plaintiff 
from its explosion. It is no defense to such 
an action, that the magazine was properly 
constructed and the powder carefully stored 
therein, and that the explosion was due to 
no personal negligence of the defendant or its 
agents. It is liable for the injuries resulting 
from its explosion from any cause, because 
its location under the ordinance made it a 
nuisance.’’ ‘To the same effect, but along a 
different line, is the reasoning of Gordon, J., 
in Phila. & Reading Ry. Co. v. Ervin,’ where 
he says: ‘‘There are indeed cases where 
such ordinances have been received in evi- 
dence in common law actions for negligence, 


4 See Laflin, etc. v. Tearney, 131 Ills. 322. 

5 111 U.S. 239. 

6 Atkinson v. Newcastle Water Works Co., L. R., 2 
Exch. Div. 441. 

7 Fath v. Tower Grove Ry. Co., 105 Mo. 587 and 
cases cited. 

8 Laflin, ete. v. Tearney, supra; Weber v. K. C. C. 
Ry. Co., 100 Mo. 200; Keim v. Union, ete. Ry. Co., 90 
Mo. 321. 

9 58 Fed. Rep. 156. Citing Cheatham vy. Shearon, 1 
Swan, 213. 

10 89 Pa. St. 71. 





but they are generally such as enter into the 
case itself, or enforce a common law duty. 
Such are ordinances regulating the speed of 
railroad trains when passing through towns 
or cities. Here the ordinance may, and 
usually does, enter into the question of negli- 
gence, for the rate of speed to be anticipated 
has much to do with the care to be exercised 
by those crossing the tracks. So, on the 
other hand, those in charge of trains are not 
only subject to the common law duty of pass- 
ing through towns slowly and cautiously, but 
they must know that persons depending upon 
the observance of the municipal regulations 
will not take that care which would be re- 
quired in the open country.”’ 

An interesting opinion is that of McEnery, 
J.,in Clements v. La. Elec. Light Co.," a 
suit founded on the negligent violation by the 
defendant electric light company of the du- 
ties imposed by section 8 of city ordinance 
806, council series, of the City of New Or- 
leans, .which provides ‘‘that all splices or 
joints (in electric wiring), wherever the 
same may occur, shall be thoroughly 
soldered after such joint or splice is 
made, and in addition thereto shall be well 
and thoroughly wrapped with kerite tape or 
other insulating material, so as to produce 
perfect insulation at such joint or splice.’’ 
The court says: ‘‘This ordinance was a con- 
tract with each and every inhabitant of the 
city. The defendant’s standard of duty was 
fixed by it, and it is the same under all cir- 
cumstances, and its omission is neglect.’’ 
While it is difficult to reconcile the cases, or 
to deduce from them a general doctrine in 
the premises, it is safe to say, that where the . 
ordinance is one authorized by the power 
vested in the municipal corporation by the 
legislature, and where the scope of the ordi- 
nance includes a general protection of the 
community from acts of omission or commis- 
sion which may become, or are liable to become 
singularized, to the injury of an individual, 
its violation is actionable to every person in- 
jured by it. The enactment of an ordinance 
possessing the qualifications named fixes the 
measure of proper care, a departure from 
which, resulting in private injury, renders the 
offender liable. J. L. Hopkins. 

St. Louis, Mo. 


11 44 La. Ann. 692. 
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LIMITATIONS—PARTNERSHIP DEBT. 


DAVIDSON V. HARMON. 


Supreme Court of Minnesota, May 26, 1894. 


A partial payment of a partnership debt, made by 
one partner after dissolution of the firm, will prevent 
the bar of the statute of limitations as to the other 
partners, in favor of a creditor who has had dealings 
with the partnership, and has had no notice of its dis- 
solution. 


MITCHELL, J.: We are inclined to the opinion 
that the question whether the note in suit was 
executed during the existence of the copartner- 
ship between defendants, and for partnership 
purposes was for the jury; although it must be 
admitted that the evidence tended very strongly 
to show that the partnership was dissolved the 
previous June, when it sold out its mercantile 
business, and that thereafter it existed only for 
the purpose of winding up, by collecting and 
distributing its assets and paying its debts. The 
fact that the note was signed by defendants in 
their individual names, and not in the firm name, 
although an item of evidence of some weight, 
was not controlling or conclusive. There was, 
however, ample evidence to justify, if not to re- 
quire, a finding that the partnership was dis- 
solved prior to 1886, the date of the first payment 
on the note relied on to prevent the bar of the 
statute of limitations. The note is confessedly 
barred as to Sherburne, unless taken out of the 
statute by payments made by Harmon; and there 
is evidence that plaintiff had no notice or knowl- 
edge of the dissolution of the partnership when 
these payments were received, and not until but 
for them the note would have been barred. 

This state of facts presents the principal legal 
question in the case, viz. whether a partial pay- 
ment by one of the firm that contracted the debt, 
made after dissolution of the partnership, will 
prevent the bar of the statute as to the other 
partners, in favor of a creditor who has had 
dealings with the firm, and has had no notice of 
its dissolution. It is the settled law of this State 
that one of several joint debtors cannot, from the 
mere fact of the existence of a joint liability, by 
his own several act or agreement, extend or renew 
the liability as against his co-obligors. Wil- 
loughby v. Irish, 35 Minn. 63, 27 N. W. Rep. 379. 
The power of one partner to bind the others 
rests uponthe principle that each partner is, in 
coniemplation of law, the general and accredited 
agent of the whole firm in all matters within the 
scope of the partnership business; and it follows 
that this power terminates with the dissolution 
of the copartnership. And many cases can be 
found which contain the general and unqualified 
statement that an acknowledgment of a partner- 
ship debt by one partner after dissolution will not 
prevent the statute from running as to the other 
partners. These statements are usually based on 
the want of authority, which terminates with dis- 
solution. In most of these cases it will be found 








that the creditor had notice of the dissolution, 
and, as applied to such a state of facts, the state- 
ment is undoubtedly correct. But in some in- 
stances it would seem that the court had not 
presently in mind the important fact that, under 
some circumstances, notice of dissolution is nec- 
essary to terminate the partnership as to third 
parties, or, more accurately speaking, to ter- 
minate the power of one partner to bind the 
others. This is frequently illustrated by cases 
where those who have had previous dealings 
with the firm give new credits to the firm with- 
out notice of its dissolution. It is said in such 
cases that the person has parted with something 
of value on the credit of the firm, whereas in the 
case of a part payment of an existing partnership 
debt the creditor parts with nothing, but in fact 
receives something. It seems to us that this is 
more plausible than sound. We cannot see that 
the equity of one who sells goods on the credit of 
a firm which he supposes still to exist is any 
stronger than that ofa creditor who, having no 
knowledge of the dissolution, has refrained from 
reducing his claim to judgment, in reliance on 
part payments as a protection from the statute. 


We think that, upon principle as well as author- 
ity, the correct rules are as follows: As between 
themselves, neither partner after dissolution has 
any power to act for or bind the other. Neither are 
they capable of doing so with respect to others 
with whom the firm had previous dealings, who 
had received notice of the dissolution; nor with 
respect to those with whom they had not pre- 
viously dealt as partners, at least after public no- 
tice of dissolution, if at all. But with respect to 
those with whom they had ‘previously dealt as 
partners, and who had not notice or knowledge 
of the dissolution, they are still in the eye of the 
law, partners, capable of binding one another in 
matters within the scope of the partnership busi- 
ness. Within the principle of this last proposi- 
tion, a partial payment by a partner after disso- 
lution of the firm will prevent the bar of the 
statute as to the other partners, in favor ofa 
creditor who has had dealings with the firm, and 
has had no notice of its dissolution. Kenniston 
v. Avery, 16N. H. 117; Tappan v. Kimball, 30 
N. H. 186; Sage v. Ensign, 2 Allen, 245; Buxton 
vy. Edwards, 134 Mass. 567; Gates v. Fisk, 45 
Mich. 522,8 N. W. Rep. 558; Clement v. Clement, 
69 Wis. 599, 35 N. W. Rep. 17. See, also, 
Leithauser v. Baumeister, 47 Minn. 151, 49 N. W. 
Rep. 660. Counsel for appellant is in error in 
saying that these authorities are from jurisdic- 
tions committed to the doctrine of Whitcomb v. 
Whiting, 2 Doug. 652, that a payment of one 
joint debtor will prevent the bar of the statute as 
to the others. Most, if not all, of them are from 
States where, either by statute or by judicial de- 
cision, the law is the same as laid down in Wil- 
loughby v. Irish, supra. We have found no case 
to the contrary, except Tate v. Clements, 16 Fla. 
339, where the question was directly involved, 
and presently in the mind of the court. We are 
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therefore of opinion that the charge of the court 
was acorrect exposition of the law. But, ac- 
cording to the doctrine of Atchison v. Nash 
(Minn.), 58 N. W. Rep. 39, the court erred in ad- 
mitting the deposition of Harmon, taken pur- 
suant to Gen. St. 1878, ch. 73, § 36, as amended by 
Laws 1885, ch. 53, there being no showing that a 
cause existed and still exists for taking and using 
the same. Wedo not think the record justifies 
the contention of respondent’s counsel that ap- 
pellant’s counsel accepted his statement on the 
trial that Harmon was ‘‘not in the city”’ as a suf- 
ficient showing. For this error, the order deny- 
ing a new trial is reversed. 


NorTe.—When a partner retires from a firm it is in- 
cumbent upon him in order to eseape liability for the 
future dealings of such firm to give notice of his re- 
tiracy therefrom. He must see that those who deal 
with the firm, receive actual notice. Stoddard M. Co. 
v. Krause, 27 Neb. 88; Ellison v. Sexton, 105 N. C. 356; 
Sibley v. Parsons, 93 Mich. 588; Hall v. Heck, 92 Mich. 
458: Podrasnik v. Martin, 25 Ill. App. 300; Jansen vy. 
Grimshaw, 26 Ill. App. 287; Forepaugh v. Baker (Pa.), 
13 Atl. Rep. 465; Block v. Price, 32 Fed. Rep. 562, 
27 Cent. Law Journal, 567. Such notice may 
be express or may be implied from cireum- 
stances, but it must appear with reasonable 
certainty that such notice was received. Ellison 
v. Sexton, 105 N. C. 356; Sibley v. Parsons, 93 Mich. 
538. Where A worked for the firm of B and C for two 
years and the first year the checks were signed B and 
C, and during the second year all the checks were 
signed by B, while C was away working elsewhere, it 
was held, that A had notice of the dissolution of the 
firm. Kehoe v. Carville, 84 Lowa, 416. Mailing a let- 
ter to a town having a general delivery without giving 
the street or number of the customer is not suflicient 
with slight additional proof to warrant a finding that 
actual notice was given to such customer. The court 
implies that if such street and number had been given 
it might have declared as a matter of law, that such 
notice was received. Hunt v. Colorado, ete. Co.,1 
Colo. App. 120. Notice in any form is all that is re- 
quired. Jansen vy. Grimshaw, 26 Ill. App. 287; Hunt 
v. Colorado, ete. Co., supra. Where a party bad only 
afew dealings with a firm extending through several 
years, but frequently received their prices current, 
which at first contained the individual names of the 
members and afterwards only the firm name, it was 
held, that all the members of the firm were liable to 
him, though some of them had retired from the firm a 
year before the debt was contracted and had pub- 
lished a notice of such retiracy in the papers of the 
city, where the firm was located, which was not the 
residence of the creditor. Block v. Price, 32 Fed. Rep. 
562. <A general notice of the dissolution of the firm 
will protect a retiring partner from the demands of 
those persons, whose first dealings with the firm are 
subsequent to such notice. Swigert v. Aspden, 52 
Minn. 565; Jansen v. Grimshaw, 26 Ill. App. 287; Elli- 
son v. Sexton, 105 N. C. 356; Rocky Mt. N. Bank v. 
McCaskill, 16 Colo. 408. There is no inflexible rule, 
that such notice must be published in a paper. 
Such notice given in a regular newspaper of 
general circulation in the city where the business is 
carried on will suflice, if continued for a reasonable 
time—depending somewhat on the nature, extent and 
place of the business. Ellison v. Sexton, 105 N. C. 
356; Graves v. Merry, 6 Cowen, 701. Any means, 








which are fair means to publish as widely as possible 
the fact of the dissolution, which are public and no- 
torious to put the public on its guard—by advertise 
ment or otherwise, by withdrawing the exterior indi- 
cations of partnership and giving public notice in the 
manner usual in the community where he resides— 
are means and circumstances proper to be considered 
on the question of notice. Lovejoy v. Spofford, 93 U. 
S. 430. Such notice Would not be express, but would 
be presumptive. Generally such notice is a mixed 
question of law and fact to be submitted to the jury 
under proper instructions. Ellison v. Sexton, supra. 
Ifthe withdrawing party does all that the law re- 
quires, he is exempt from further liability, though 
the parties interested did not receive the notice. 
Lovejoy v. Spofford, supra. In such case, evidence 
that it was generally known at the place of residence 
of such parties, that the firm was dissolved, is admis- 
sible on the question of notice. Lovejoy v. Spofford, 
supra; Central N. Bank v. Frye, 148 Mass. 498. When 
no notice has been given, to bind such retiring partner 
it must appear that the creditor knew he had been in 
the firm, and did not know it was dissolved, and sup- 
posed he was contracting with it. Pratt v. Page, 32 
Vt. 13. Such knowledge must proceed from informa- 
tion or well grounded belief as to the membership of 
such firm, and not be founded on the assurances of 
the party contracting with him as to its existence and 
his membership thereof. Swigert v. Aspden, 52 Minn. 
565. Where such retiring member’s name only ap- 
peared in the firm under the name of ‘‘company,” he 
was held liable because credit might have been given 
under the understanding that others were in the firm. 
MeLemore vy. Rankin, 68 Miss. 196. In another case, 
where the firm had taken a name like that of a corpo- 
ration, the retiring partners were exonerated from 
liability, because the creditor did not know their 
names before the dissolution nor when doing business 
with the firm. Austin v. Appling, 88 Ga. 54. If how- 
ever, the retiring party allows the use of his name as 
though he were a partner still, and issues no notice of 
dissolution (Hahn vy. Kenetick, 48 Mo. App. 518), or 
continues a member, though he has issued such no- 
tice (Duff v. Baker, 78 Iowa, 642), he is liable for the 
debts of the firm. Parties, who did not deal directly 
with the firm, but discounted its paper, are not en- 
titled to a special notice of its dissolution, but are en- 
titled to a general notice by publication. Rocky Mt. 
Bank v. MeCaskill, 16 Colo. 408. When the dissolution 
has existed for a long time, no notice is necessary. 
McLemore y. Rankin M. Co., 68 Miss. 196. It would 
follow from these decisions that a note given in the 
name of the partnership to one who was entitled to, 
but had not received a notice of its dissolution, would 
bind the withdrawing partner. Graves vy. Meny, 6 
Cowen, 701; Jansen v. Grimshaw, 26 Ill. 287; Clement 
v. Clement, 69 Wis. 599. Such notes would be equally 
good in the hands of an indorsee, though he acquired 
them with knowledge of the facts, because he is en- 
titled by the law merchant to all the rights his in- 
dorsee had. Graves v. Merry, 6 Cowen, 701; Hall v. 
Heck, 92 Mich. 458. If aretired partner is bound in 
the case of a note made by his former partner, given 
under the circumstances stated, it seems reasonable 
that he should be bound by a payment made on such 
note with the result accruing therefrom—namely, the 
renewal of the original promise. The English rule 
was that a payment made by a joint debtor or a part 
ner after the dissolution of the firm on a note or ac- 
count would revive it in all cases, whether it was al- 


ready barred or not, as against partners and joint 
obligors. Whitcomb v. Whiting, 2 Doug. 652; Story 
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on Part. (7 ed.), §.323. In Pennsylvania under the 
general power of a partner it is held, that a liquidat- 
ing partner may issue notes in the name of the part- 
nership to borrow money, or in the settlement of its 
debts and may thus renew a debt, which is about to 
be barred, and that a payment thereon by him will 
renew the note as to all the partners. Campbell v. 
Floyd, 153 Pa. St. 84. Some of the American courts 
decide, that payment on account by a partner ora 
joint obligor renews the indebtedness as to al] parties 
(Moore v. Beaman, 111 N. C. 328; Green v. Greensboro 
College, 83 N. C. 447; Hall v. Woodward, 26 S. C. 557; 
Woonsocket Inst vy. Ballou, 16 R. I. 351), a qualifica- 
tion being sometimes added provided it is not already 
barred (Bissell v. Williams, 35 Conn. 299; Beardsley 
v. Hall, 36 Conn. 270; MeClurg v. Howard, 45 Mo. 365; 
Harris vy. Odeal, 39 Mo. App. 270); other courts con- 
fine the effects of such payments to the parties mak- 
ing them. Littletield v. Dingwall, 71 Mich. 223; Ker- 
per v. Wood, 48 Ohio St. 618. Such questions are, 
however, generally regulated by statute, and are gov- 
erned by the law of the forum, since statutes of limi- 
tation relate to the remedy. Kerper v. Wood, supra. 
The limited proposition contained in the principal 
case is well sustained by the authorities. 








JETSAM AND FLOTSAM. 


THE RIGHTS OF SERVANTS. 

A servant, when he enters the service of another, 
impliedly assumes the hazard of the employment, in- 
cluding the negligence of fellow servants. This is 
the undisputed rule of the common law. The im- 
plied assumption, however, is confined to those risks 
which are within, or naturally incident to, the em- 
ployment. Therefore, if the servant is ordered to 
temporarily work in another department of the gen- 
eral business, where the work is of such a different 
character that it cannot be said to be within the scope 
of the employment, he will not, by obeying such or- 
ders, necessarily assume the risks incident to the 
work. 

Onthe other hand, the master is bound to provide 
for the safety of his servant in the course of his em- 
ployment, to the best of his judgment, information 
and belief. Not only so, but the master must, as far 
he can by the use of ordinary care, avoid exposing his 
servants to extraordinary risks, and the failure of one 
who employs servants in a dangerous and complex 
business to prescribe rules sufficient for its orderly 
and safe management is negligence. The servant, 
therefore, has the right to rely on the fact, when 
placed in a situation of danger, where engrossing du- 
ties are required of him, that the master will not, with- 
out proper warning, subject him to other perils un- 
known to him, and from which the work exacted nec- 
essarily distracts his attention. In other words, it is 
the duty of the master not to expose an inexperienced 
servant, ora servant inexperienced in the labor to 
which he is sent, and which labor involves its peculiar 
dangers, without warning him of the perils of the par- 
ticular work. He must also give him such instruction 
as will enable him to avoid injury, unless both the 
danger and the means of avoiding it are apparent. 

These salutary rules, founded in justice and public 
policy, are the corner stone of the decision in the in- 
teresting case of Michael v. Roanoake Machine Works, 
19 S. E. Rep. 261, recently decided by the Supreme 
Court of Appeals of Virginia. The opinion presents 
the above stated doctrines in an effective manner, and 





helpfully sustains the several propositions with a 
number of well chosen cases.—American Lawyer. 


ILLEGAL CONSIDERATION. 


Where the consideration of a note is illegal, or is 
obtained from the maker by fraud, the burden is 
upon the holder to show that he purchased it in good 
faith, without notice, and in the usual course of busi- 
ness. Where, however, the circumstances show that 
the purchaser of paper refrained from making in- 
quiry lest he should thereby become acquainted with 
the transaction out of which the note originated, he 
cannot occupy the attitude ofa holder in good faith 
without notice. 

This latter is extremely equitable and salutary and 
is announced, with supporting authorities, by the Ap- 
pellate Court of Indiana, in the case of State National 
Bank of Springfield v. Bennett, 36 N. E. Rep. 551. No 
man should be permitted to wilfully close his eyes 
and then excuse himself on the ground that he did 
not see.—American Lawyer. 
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1. ADMINISTRATION—Administrator’s Sale—Appraise 
ment.—An appraisement of an estate by an adminis- 
trator, made before the petition for sale, under Rev. 
St. Mo. 1879, § 162, and Rev. St. Mo. 1889, § 161, is filed, 
does not render the sale void, especially after its ap- 
proval by the Probate Court.—NOLAND V. BARRETT, 
Mo., 268. W. Rep. 692. 

2. ADMIRALTY PRACTICE — Pendency of Suits.—The 
pendency in one district of a suit for forfeiture ofa 
vessel for certain alleged violations of statute, and the 
existence of a bond for her entire value, given for her 
release therein, do not prevent the bringing of a sub- 
sequent suitin another district for her forfeiture for 
other violations ofthe same statutes, committed be- 
fore the bringing ofthe first suit, and which could 
have been joined therein.—THE HAYTIAN REPUBLIC, U. 
8. S.C.,148. C. Rep. 992. 

3. ADVERSE POSSESSION — Interruption by Force.— 
The possession necessary to confer title under an ad 
verse holding must be actual, continuous, and adverse 
to the legal title for the statutory period to bar the 
suit, and the adverse possessor must not yield or sur- 
render his possession under the pressure of any legal 
procedure instituted to oust him, which he can suc- 
cessfully resist; and if he does so, and an entry adverse 
to him is made, the continuity of his possession will 
be broken. Contra, as to adverse possession inter- 
rupted by force or violence, and promptly regained by 
legal methods.—GOULD V. CARR, Fla., 15 South. Rep. 
259. 

4. ASSIGNMENT OF DEBT—Parties.—Where, in an ac- 
tion against a debtor by an assignee of a part of the 
debt, the complaint alleged that the fraction of the 
debt retained by the assignor has been paid, the as- 
signor is an unnecessary party.—INSURANCE CO. OF 
NORTH AMERICA V. MARTIN, Ind., 37 N. E. Rep. 394. 


5. ASSUMPSIT—Money Paid.—An agent who sold 
horses for his principal, and applied the proceeds ona 
note given by his principal, and another as accom- 
modation maker, at their direction, may recover the 
amount so paid from the accommodution maker, where 
he was compelled to refund it tothe purchaser of the 
stock on account of failure of title.—PRACHT v. DAN- 
IELS, Colo., 36 Pac. Rep. 845. 


6. ATTACHMENT — Intervention — Fraud.—Where 
claimant of attached property pleads a sale of the 
property to him before the attachment, and the at- 
taching creditor does not plead fraud, proof of the ex 
ecution and delivery of the bill of sale, and the taking 
of possession thereunder, before the attachment, en- 
titles the claimant to judgment though there is evi- 
dence tending to show fraud.—MAYER V. TEXAS BREW- 
ING Co., Tex., 268. W. Rep. 774. 

7. BAILMENTS — Contract of Hiring.—An agreement 
whereby a person undertakes to make a horse gentle 
and fit for the use of the owner’s family, in considera- 
tion of permission to ride it, isa contract of hiring, 
and not a gratuitous loan.—NEEL V. STATE, Tex., 268. 
W. Rep. 726. 

8. 3ANK—Discount of Note—Bona Fide Purchaser.— 
Where a bank discounts a note for a person, and places 
the proceeds thereof to his credit, it is a purchaser for 
value, though it may afterwards use the credit in re- 
ducing such person’s indebtedness to the bank.—BEN- 
TON V. GERMAN-AMERICAN NAT. BANK, Mo., 26 S. W. 
Rep. 975. 


9. BANKS—Authority of Directors.—A settlement ofa 
claim against a bank made by a director who had been 
specially delegated by the bank to take charge of the 
matter, and who acted under the direct advice of the 
president of the bank, is binding on the bank.—Wax- 
AHACHIE NAT. BANK V. VICKERY, Tex., 268. W. Rep. 
876. 

10. BOND PAYABLE AFTER DEATH.—A bond payable 





after the maker’s death to a college for its endowment, 
accepted by the college, rests upon a sufficient consid- 
eration, and may be enforced after the maker’s death. 
—BARNETT V. FRANKLIN COLLEGE, Ind., 37 N. E. Rep. 
427. 

11. BOUNDARIES. — An owner of lotsona meander 
line, which was supposed to separate such lots from a 
lake which in fact did not exist, does not own the land 
covered by the supposed lake, but it isa partof the 
unsurveyed domain of the United States. — GRANT V. 
HEMPHILL, Iowa, 59 N. W. Rep. 263. 

12. CARRIERS—Injury to Freight.—Under a stipulation 
ina bill of lading that the company ‘‘agree to for- 
ward” and deliver the freight to the consignee, “the 
damages incident to railroad transportation, loss or 
damage by fire orthe elements while at depots ex- 
cepted,’ the company is not liable for damages from 
those causes at depots where the cars containing the 
freight stop while in transit.—E. O. STANDARD MILLING 
Co. Vv. WHITE LINE CENT. TRANSIT CO., Mo., 268. W. 
Rep. 704. 

13, CARRIERS OF GoODS—Limiting Liability.—Where 
a steamship company provides a wharf with a covered 
warehouse into which cargo is discharged, and the 
time and place of discharge are easily ascertainable by 
consignees, an exemption in its bills of lading from 
liability for fire happening after unloading is reason- 
able and valid. — CONSTABLE V. NATIONAL STEAMSHIP 
Co.,U.S8. 8. C.,148. C. Rep. 1062. 

14. CARRIERS OF GOODS—Bills of Lading.—On bills of 
lading for cotton which, pursuant to agreement and 
course of dealing between carrier and shipper, remains 
in possession of acompress company, as agent of the 
shipper, to be compressed for the shipper’s account, 
and, before delivery to the carrier, is destroyed by 
fire, the carrier is not liable, even to assignees of the 
bills of lading, without notice of such agreement and 
course of dealing.—MISSsOURI Pac. Ry. CO. Vv. MCFADDEN, 
U.S.S8. C., 148. C. Rep. 990. 

15. CARRIERS OF PASSENGERS — Contributory Negli- 
gence.—If a cable car stops for a passenger to alight, 
it is negligence to start the car while the passenger is 
getting off; but, if a passenger steps from the car while 
itis going at any such rate of speed as1l miles per 
hour, such act is gross contributory negligence. A 
passenger, seeking to alight, should wait until the car 
comes toa full stop, or untilit is moving so slowly 
that, under all the circumstances, it is safe to step off. 
—DENVER TRAMWAY CO. V. OWENS, Colo., 36 Pac. Rep. 
848. 

16. CARRIERS OF PASSENGERS—Ejection — Ticket.—A 
rule of a railroad company requiring passengers on 
accommodation trains to procure tickets does not 
justify the ejection of a passenger who was ignorant of 
the rule, who had been often permitted by the train 
hands to ride on the payment of a cash fare to them, 
and who could not have secured a ticket in time to 
board the train, by reason of the ticket agent’s failure 
to seasonably open the office.—EDDY Vv. ROWELL, Tex., 
26S. W. Rep. 875. 

17. CHATTEL MORTGAGE.—An instrument reciting on 
its face thatit isa mortgage to secure certain debts, 
which authorizes the trustee to sell the mortgaged 
property to pay them, and reserves the surplus left 
thereafter to the mortgagor, is a mortgage, and not an 
assignment for the benefit of creditors with preference. 
—BYRD V. PERRY, Tex., 268. W. Rep. 749. 

18. CHATTEL MORTGAGES—F iling—Priorities.—Under 
Sayles’ Civ. St. art. 3190, which declares a chattel 
mortgage not accompanied by an actual change of 
possession of property absolutely void as against 
creditors unless filed with the county clerk, a chattel 
mortgage filed the day after its execution is invalid as 
against an attachment levied an hour before the filing. 
—SMELSER V. BAKER, Tex., 26S. W. Rep. 905. 

19. CoNTRACT—Action by Agent.—A finding based on 
conflicting evidence will not be disturbed on appeal. 
An agent cannot maintain an action for breach of con- 
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tract to buy land, against the person who had agreed 
to purchase, where he had no power to convey title.— 
TINSLEY V. DOWELL, Tex., 26S. W. Rep. 946. 

20. CONTRACTS IN RESTRAINT OF TRADE.—Under sec- 
tion 1674, Civ. Code, a contract for the sale of the good 
will of a business, and agreeing not to do a similar 
business in several counties, is void as to all but the 
county in which the business is carried on.—CITY CAR- 
PET- BEATING, ETC., WORKS V. JONES, Ca!., 36 Pac. Rep. 
841. 

21. CORPORATION. — Where one buying the charter, 
stock, etc., of acorporation agrees to indemnify the 
seller for any liability by reason of a previous contract 
of sale, the corporation is not liable with him on such 
agreement, at least unless it has ratified the agreement, 
he not being the agent of the corporation in the pur 
chase.—DENNISTON V. HOME LIFE & INV. COo., Penn., 29 
Alt. Rep. 275. 

22. CORPORATION — Officers— Contracts.—Where an 
incorporated joint stock company dealing in lands 
vests the title in three trustees, and empowers them to 
make conveyances subject to directions bv the stock 
holders, the president and secretary have no power to 
contract with areal estate agent for the sale of the 
land, and the association is not bound thereby un- 
less it has authorized the contract or ratified the 
same.—WILLIS v. GREINER, Tex., 268. W. Rep. 858. 

23. CORPORATIONS — Preferences.—A corporation in 
failing circumstances cannot borrow money with 
which to purchase shures in itself, and give tothe 
persons from whom the loan is mude a preference 
over all other creditors by confessing judgments, 
when insolvent, in favor of the persons loaning the 
money with actual knowledge of the purpose for 
which the same was borrowed, when such conduct 
works afraud upon bona fide creditors, and defeats 
the collection of their claims.—ADAMs & WESTLAKE 
Co. V. DEYETTE, 8. Dak., 59 N. W. Rep. 214. 

24. COUNTIES — Defective Bridges.—A county is not 
liable in an action for damages caused by the neglect 
of its officers to keep in repair a bridge upon a public 
highway within its limits, unless such action is ex- 
pressly given by statute. — BAILEY v. LAWRENCE 
County, 8. Dak., 59 N. W. Rep. 219. 

25. CourTs — Appellate Jurisdiction.—The violation 
of a city ordinance is not a felony, nora proceeding 
to collect the fine imposed therefor a criminal action, 
within Const. art. 6,§ 12, and Amend. 1884, §§ 4, 5, giv- 
ing the Supreme Court exclusive appellate jurisdiction 
in felony cases.—KANSAS CITY V. NEAL, Mo., 26S. W. 
Rep. 695. 

26. CRIMINAL EVIDENCE — Dying Declarations.—A 
dying declaration: “Scut me. He cut me for nothing. 
I never did anything to him,’’—is not incompetent as 
an opinion, nor irrelevant to the homicidal act.—SuUL- 
LIVAN V. STATE, Ala., 15 South. Rep. 264. 


27. CRIMINAL LAW — Accomplice — Instructions.—If 
there be an issue raised by the evidence as to whether 
a witness be an accomplice or not, the jury should be 
told to find that he was an accomplice if he did certain 
things or omitted to do certain things, if the things 
done or omitted in law made him an accomplice, and 
amere abstract proposition of law as to what consti- 
tutes an accomplice is insufficient. — ARMSTRONG V. 
STATE, Tex., 268. W. Rep. 829. 

28. CRIMINAL LAW — Homicide — Accomplices.—One 
who, in a quarrel, knocks his opponent down, where- 
upon a bystander kicks said opponent so as to cause 
his death, is not guilty of such death, jointly with the 
bystander, unless he had reason to expect, or induced, 
his interference.—PEOPLE V. ELDER, Mich.,59N. W. 
Rep. 2387. 

29. CRIMINAL Law — Murder — Indictment.—An in- 
dictment under Rev. St. § 5339, charging murder as 
committed on the high seas, within the jurisdiction of 
the court, and within the admiralty and maritime 
jurisdiction of the United States, and out of the juris- 
diction of any particular State of the United States, on 





board of an American vessel, shows sufficiently the 
localty ofthe offense, without stating on what part of 
the high seas it was committed.—ST. CLarR v. UNITED 
STATES, U. 8.8. C.,148. C. Rep. 1002. 

80. CRIMINAL PRACTICE — Former Jeopardy.—A plea 
of former jeopardy, which concludes with a statement 
that ‘‘copies of said [former] verdict, judgment, and 
indictment are hereto attached as exhibits,” is suffi- 
ciently verified, though the documents were not 
marked as exhibits to the plea nor designated as part 
thereof, they being in fact exhibited to, and inspected 
by, the court in passing on the plea.—HARP V. STATE, 
Ark., 268. W. Rep. 714. 

31. CRIMINAL PRACTICE — Indictment—Clerk's In - 
dorsement.—The clerk’s omission, when an indict- 
ment is returned,to indorse it “Filed,” may be sup- 
plied atthe trial on motion of the district attorney, 
without swearing the clerk or attorney to the fact and 
date ofits return,in the absence of testimony to the 
contrary.—PENCE Vv. COMMONWEALTH, Ky., 26 8. W. 
Rep. 810. 

#2. DEEDS—Conflicting Calis — Surveys.—W here the 
calls ina deed are for well-known objects, and by the 
calls the land conveyed is located partially in two sur- 
veys owned by the grantor, such calls will prevail 
overa recital that the land is located in one survey.— 
MAGOWAN V. BRANHAM, Ky., 26S. W. Rep. 803. 

33. DEED—Construction — Estate Tail.—A grant toa 
woman and “her heirs by the body of 8,” S being her 
husband, creates an estate tail which Rey. St. § 8838, 
converts into an estate for life in the Woman, with re- 
mainder in fee to her heirs begotten by S, her hus- 
band.—REED V. LANE, Mo., 268. W. Rep. 957. 

34. DEED—Delivery in Escrow.—In an action to com- 
pel defendant to deliverto plaintiff« deed made by 
their father in his life-time, conveying to plaintiff cer- 
tain lots, evidence of the father’s statements that the 
deed was delivered to defendant by him to be delivered 
to plaintiff, is competent, and sufficient to show de- 
livery.—BROWN V. STUTSON, Mich., 59 N. W. Rep. 238. 

35. DEED — Quitclaim.—An unrecorded conveyance 
takes precedence of a subsequent quitclaim deed by 
the same grantor which is duty recorded.—WICKHAM 
Vv. HENTHORN, Iowa, 59 N. W. Rep. 276. 

36. DEED—Reformation—Parties.—In an action to re- 
form the description of one of the deeds through 
which plaintiff claims title, both the grantor and 
grantee in such deed, or their representatives, must 
be made parties.—OLIVER V. CLIFTON, Ark., 268. W. 
Rep. 817. 

37. DESCENT—Adopted Child.—A child duly adopted 
under Rey. St. § 968, providing for the adoption of 
children, is a child capable of inheriting, within the 
meaning of sections 4513, 4518, 4520, providing that the 
widow shall take half of her husband’s real estate, as 
dower, in case he dies leaving no child capable of in- 
heriting.—MORAN V. STEWART, Mo., 26S. W. Rep. 962. 

38. DivorcE — Curtesy.—A husband divorced in, 1890 
for fault of the wife has no curtesy in her laids; Pub. 
St. ch. 167, §5, preserving, in such case, his rights of 
curtesy in lands not secured to the wife by law, being 
practically nullified by Pub. St. ch. 166, § 14, securing 
all a wife’s property to her absolutely, subject only to 
her husband’s right of curtesy.—BURGESS V. MULDON, 
R. I., 29 Atl. Rep. 298. 

39. EJECTMENT—Improvements.—A person is not en- 
titled in ejectment to the value of improvements made 
upon land before he acquired his colorable title 
thereto.—ANDERSON V. WILLIAMS, Ark., 26S. W. Rep. 
818. 

40. EMPLOYER AND EMPLOYEE — Wages.—One who 
has performed services for another under a special 
contract may recover for the value of the services 
rendered, though he may not have fully completed his 
term of service, subject to the right of the employer 
to deduct any damages he may have sustained by the 
breach of the contract on the part of the employee.— 
BEDOW V. TOMKIN, 59 S. Dak., 8. W. Rep. 222. 
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41. EXECUTION—Exemptions — Tools of Trade.—The 
business of saddle and harness making is one trade, 
within the meaning of the statute exempting all tools 
belonging to any trade from sale on execution.— 
NICKOLS V. PORTER, Tex., 26 S. W. Rep. 859. 

42. EXECUTION — Lien.—A purchased fland from B, 
paying part of the purchase price, and receiving a ti- 
tle bond therefor. Before paying the balance and re- 
ceiving the deed, an execution against B was levied 
thereon: Held, that no lien was created on the land 
by the levy of the execution.—COOPER V. ARNETT, Ky., 
268. W. Rep. 811. 


43. EXECUTION SALE—Fraudulent Mortgage.—Where 
a judgment creditor sells under execution the debtor’s 
interest in property subject to a fraudulent mortgage, 
inadequacy of price, together with want of knowledge 
of all parties to the sale of the fraudulent character of 
the mortgage, are insuflicient to avoid the sale at the 
creditor’s instance.—KNOOP Vv. KELSEY, Mo., 268. W. 
Rep. 683. 


44. EXECUTION SALE — Property Subject. — Where a 
railroad company for 14 years neglected to operate its 
road or exercise its franchise, and tore up its track, 
it cannot claim that its right of way, in which it has 
the fee, is exempt from sale on execution because the 
corporation was created for the furtherance of public 
pnrposes, with which such sale would interfere.— 
GARDNER V. MOBILE & N. W. Ry. Co., Ala., 15 South. 
Rep. 271. 


45. FEDERAL CouRTS — Following Decisiong of State 
Courts—Limitation.—A decision by the court of last 
resort of a State as to when the bar of the State stat- 
utes of limitation became operative in the particular 
case is conclusive on the United States Courts, and is 
not open to the contention that the State court mis 
construed the statutes, or adopted a rule conflicting 
therewith.—BALKAM V. WOODSTOCK IRON Co., U.S. 8. C. 
148. C. Rep. 1010. 


46. FEDERAL CouRTS — Jurisdiction of Supreme 
Court.—The Supreme Court has not jurisdiction to re- 
view a judgment of the highest court of a State, on the 
ground that thereby a State statute is so construed as 
to impair the obligation of a contract, where no objec- 
tion to the constitutionality of such statute was taken 
in the courts of the State.—MORRISON V. WATSON, U. 
8.8. C., 148. C. Rep. 995. 


47. FRAUDULENT CONVEYANCE.—The fact that a 
creditor took a mortgage on a part of his debtor’s 
property, kuowing that the debtor was insolvent, and 
assented to ‘giving the mortgage because he expected 
it would shield him from his other creditors, does not 
show collusion, though the mortgagee took immediate 
possession, and, before the mortgage was due, began 
to dispose of the property, even if the claims of other 
creditors were thereby deferred.—NATIONAL BANK OF 
OSHKOSH V. FIRST NAT. BANK OF IRONWOOD, Mich., 59 
N. W. Rep. 231. 


48. FRAUDULENT CONVEYANCE—Suit to Set Aside.—An 
action may be maintained against a resident of the 
State who intervened in an action to subject lands 
conveyed to him, in fraud of the vendor's creditors, to 
the payment of a judgment against him, though it had 
not been rendered when the action was commenced, 
when the vendor was a non-resident of the State.— 
CoRN EXCH. BANK V. APPLEGATE, Iowa, 59N. W. Rep. 
268. 


49. GARNISHMENT—Equitable Garnishment—Set off.— 
An equitable garnishee can set off, as against the gar- 
nishing creditor, money due him for the principal 
debtor’s breach of contract, though the performance 
of the contract was secured by bond.—JOHNSON V. 
GENEVA PUB. Co., Mo., 268. W. Rep. 676. 


50. Girt — Evidence.—Evidence that deceased sev 
eral times stated to her daughter that she intended to 
give a certain note to plaintiff; that she sent to plaint- 
iff acopy ofthe note, with an indorsement thereon: 
“This is acopy. When Iam gone, call for it,’—and 





just before her death handed the note toone whom 
plaintiff had made her agent to receive it, shows a 
valid gift to plaintiff.—AMMON V. MARTIN, Ark., 26 8S. W. 
Rep. 826. 

51. Highways—Encroachments.—Where a street has 
been laid out and traveled 30 years, and complainant 
has been in possession of his adjoining land 15 years, 
he has no ground toenjoin interferences with his en- 
croaching fence, which he built on what he supposed 
was the right line.—WYMAN V. VILLAGE OF ST. JOHNS, 
Mich., 59 N. W. Rep. 241. 

52. HOMESTEAD—Extent of Right.—Where a house- 
holder had acquired a homestead in premises owned 
by him, consisting of a single house, though he al- 
lowed his son to live ina portion of it, the homestead 
extended to the entire house.—PRATT V. PRATT, Mass., 
37 N. E. Rep. 435. 

53. HUSBAND AND WIFE—Community Property.—The 
possession of community property by a survivor of the 
community, qualified as such, is not adverse as to the 
heirs of the deceased, in the absence of notice to them 
that the survivor is claiming adversely.—TAYLOR V. 
TAYLOR, Tex., 26S. W. Rep. 889. 

54. HUSBAND AND WIFE—Deed.—Under Rev. St. art. 
559, which declares that husband and wife shall join in 
the conveyance of the wife’s separate real estate, the 
fact thatthe wife signs and acknowledges the deed 
two years after itis signed and acknowledged by her 
husband does not invalidate the deed, in the absence 
of any intervening rights of third persons.—HALBERT 
Vv. HENDRIX, Tex., 26S. W. Rep. 911. , 

55. HUSBAND AND WIFE — Injuries.—Under Rey. St. 
art. 1204, giving authority to the husband to sue alone 
for the separate property of his wife, the petition in an 
action for personal injuries to a woman need not al- 
lege that she was plaintiff’s wife at the time of the ac 
cident. It isenoughto allegethat she was plaintiff’s 
wife when the action was brought.—SAaN ANTONIO & A. 
P. Ry. Co. v. CORLEY, Tex., 268. W. Rep. 903. 

56. HUSBAND AND WIFE—Lands Owned as Tenants.— 
Where every interest in real estate granted or devised 
to two or more persons, other than to executors or 
trustees orto husband and wife, is atenancy in com- 
mon, unless expressly declared to be in joint tenancy 
(2 Rev. St. 1889, § 8844), a divorced wife may have parti- 
tion of land owned by her and her husband, prior to 
such divorce, as tenants by the entirety.—RUSSELL V. 
RUSSELL, Mo., 268. W. Rep. 677. 


57. HUSBAND AND WIFE — Limitations.—A husband 
cannot invoke the statute of limitations against his 
wife.—BURNHAM V. MCMICHAEL, Tex., 26 8. W. Rep. 
887. 

58. HUSBAND AND WIFE—Separate Estate.—A married 
woman purchased a stock of goods with her own 
money, and her husband managed the business. The 
stock was replenished, andthe family lived on the 
proceeds of the sales: Held that, as against her hus- 
band’s creditors, she could claim only such part of the 
goods as could be traced as having been purchased by 
her own separate money; goods purchased from the 
profits and on credit being community property.— 
HAMILTON-BROWN SHOE CO. V. LASTINGER, Tex., 268. 
W. Rep. 924. 

59. HUSBAND AND WIFE — Services Rendered Wife.— 
On an appeal'under Code, § 3173, providing for an ap- 
peal only on a certificate of the trial judge, if the 
amount involved is less than $100, such questions only 
as are presented by the certificate will be considered. 
—LAWRENCE V. BROWN, Iowa, 59 N. W. Rep. 256. 

60. HUSBAND AND WIFE — Wife’s Separate Estate.— 
Where the cash payment for land is made out of the 
separate estate of a narried woman, and the deed con 
veys it to her sole use, the fact that he joins inthe note 
and mortgage for the deferred payments, and that they 
are paid with community funds, does not give the 
husband’s subsequent creditors the right to subject 
apy portion «f the land to their claims. — CAVILV. 
WALKER, Tex., 268. W. Rep. 854. 
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61. INFANT — Conveyance — Limitations. — The mere 
neglect of persons, who conveyed land as infants, to 
disaftirm their deed after arriving at age, does not bar 
an action by them to set it aside, if brought within the 
time prescribed by the statute of limitations. — DONO 
VAN V. WARD, Mich., 59 N. W. Rep. 254. 

62. INJUNCTION—Chattel Mortgages. — Junior chattel 
mortgagees, whose debt is not yet due, may restrain 
the mortgagor and his assignee for the benefit of cred- 
itors from selling the mortgaged property, as they have 
advertised, for one third of its value, where the pro- 
ceeds of such asale would not pay the senior mort- 
gages.—ADESs V. LEVI, Ind., 37 N. E. Rep. 388. 

63. INSURANCE—Estoppel. — An insurance company, 
which has delivered a policy of insurance with full 
knowledge that the insured property is mortgaged, is 
estopped to setupthe mortgage in voidance of the 
policy.—PHOENIX INS. CO. V. WARD, Tex., 26 8 W. 
Rep. 763. 

64. INSURANCE POLICY — Condition — Estoppel. — An 
insurance company is estopped to claim that a policy 
is avoided by breach of a condition therein that no 
other insurance shall be obtained on the property 
without the company’s consent, if the agent who is- 
sued the policy is notified by the insured of his intention 
to take out further insurance, and fails to object there- 
to.—HARTFORD FIRE INS. CO. Vv. MCLEMORE, Tex., 26 
8. W. Rep. 928. 

65. INTEREST.—When all the equities of a suit grow- 
ing out of contract have been settled by an Appellate 
Court, and the cause remanded for the taking of an 
account pursuant to the opinion, the question of inter- 
est being left open, it is the duty of the court below to 
apply the ordinary rule of the American cases, which 
allows interest from the filing of the bill. — NasHua& 
LOWELL R. CORP. V. BOSTON & LOWELL R. CORP., U.S. 
C. C. of App., 61 Fed. Rep. 237. 

66. INTOXICATING LIQUORS—Enjoining Sale.—Where a 
private person brings an action in his name under the 
Acts of the 20th General Assembly, ch. 148, § 12, toen 
join the sale of liquors, itis not necessary to allege in 
the petition that notice was given to the county attor 
ney before the action was commenced.—WOOD V. BAER, 
Iowa, 59 N. W. Rep. 289. 

67. JUDGMENT — Action against Firm — Dismissal.— 
Under the statute authorizing judgment, in case of 
suit against a firm and the individual partners, to be 
taken against the partnership and against the member 
served, a dismissal of an action of tort againsta firm 
does not dismiss it as to the partner served, and judg- 
ment may be taken against him. — FRANK V. TATUM, 
Tex., 268. W. Rep. 900. 


68. JUDGMENT—Modification.—After the close of the 
term at which a judgment was rendered, it will not be 
modified to read ‘‘ without relief’ from valuation laws, 
inthe absence of any excuse for modifying it, other 
than that the note on which it was rendered waived 
such relief.—NIXON V. NICHOLS, Ind., 37 N. E. Rep. 421. 

69. JUSTICES OF THE PEACE—Criminal Jurisdiction.— 
In counties where there are criminal courts of record, 
justices of the peace have, in criminal causes, no trial 
jurisdiction, as distinguished from mere power, as 
committing magistrates, to inquire into criminal 
charges with reference to the detention for trial, or bail 
or discharge, of the accused.—JACKSON V. §STATE, Fla., 
15 South. Rep. 250. 

70. LANDLORD AND TENANT — Negligence in Making 
Repairs.—Plaintiff alleged that, a stairway of premises 
rented by him from defendant being in need of repair, 
defendant agreed to repair it, and employed a carpen 
ter, who performed work on it and repaired it; that 
the same day, after defendant and his employee had, 
as plaintiff's wife believed, ceased repairs, and made 
the stairway fit for use, she,in the use of Ordinary 
prudence, tried to use it, and by reason that, unknown 
to her,a step was negligently placed without being 
nailed, she was thrown down and injured: Held bad, 
as failing to aver that the repairs were completed, or 


. 





that defendant induced her to believe they were. — 
CALLAHAN V. LOUGHRAN, Cal., 36 Pac. Rep. 835. 

71. LANDLORD AND TENANT—Surrender of Lease.—A 
surrender of a lease by operation of law cannot be im- 
plied from the mere fact that the lessor assented to an 
assignment of the lease, and subsequently accepted 
rent from the assignee in possession.—REES V. Lowy, 
Minn., 59N. W. Rep. 310. 

72. LIFE INSURANCE — Assessment — Misrepresenta- 
tions.—Rev. St. 1889, § 5849, providing that no misrep- 
resentation made in obtaining a life insurance policy 
shall render it void unless the misrepresentation con- 
tributes to the contingency on which the policy be- 
comes due, does not apply to policies on the assess- 
ment plan, under article 3 of chapter 89, as that article 
provides that a company doing business under its pro- 
visions shal! not be subject to any of the provisions of 
the general insurance law unless it is so declared in 
that article. — HANFORD V. MASSACHTSETIS BENEFIT 
Ass’N, Mo., 268. W. Rep. 680. 

73. LIMITATIONS—Collections by Administrator’s At- 
torney.—Where an administrator’s attorney collects 
money for him, acknowledges its receipt, and does not 
repudiate his trust relation, the statute will not run 
against an action therefor.—HAMMAN V. JACKSON, Tex., 
26S. W. Rep. 799. 


74. LIMITATIONS — Mortgage.—Though an executor 
appointed in Rhode Island—the place of testator’s 
domicile—cannot foreclose a mortgage in Massachu- 
setts, yet, evidence of proceedings by him, prior to his 
appointment in Massachusetts, in an attempt to fore- 
close, is admissible, in an action brought after his ap- 
pointment in Massachusetts, to overcome the pre- 
sumption, through lapse of time, that the debt had 
been paid, and also to show whether the tenant’s pos 
session was adverse.—ANTHONY V. ANTHONY, Mass., 37 
N. E. Rep. 386. 

75. LIMITATIONS—Adverse Possession. —Where a per 
son goes into possession of land, without color of title, 
while the owner (a woman) is single, and she marries 
before such person acquires a colorable title thereto, 
the five-year statute of limitations does not run against 
her during coverture.—HARD V. DUNLAP, Tex., 268. W. 
Rep. 852. 9 

76. MASTER AND SERVANT—Assumption of Risk.—The 
master is not liable for an injury sustained by his 
servant in the course of his employment, when the 
danger is of such a character that it must be as appar- 
ent to the servant as to the master, or when it is such 
that it could not be ascertained by either in the exer- 
cise of reasonable care and prudence.—CARLSON V. 
S1ouX FALLS WATER Co., 8. Dak., 59 N. W. Rep. 217. 

77. MASTER AND SERVANT—Injury to Employee—Re- 
lease.—A release by an employee of his master from 
liability for a personal injury, in consideration of em- 
ployment for such time as might suit the master is 
without consideration.—GULF, ETC. Rr. Co. Vv. WIN- 
TON, Tex., 26S. W. Rep. 770. 

78. MASTER AND SERVANT—Risks of Employment.— 
Where a railroad section hand, by order of the fore- 
man, goes on a pile of timbers which the section men 
are unloading from flat cars, for the purpose of 
straightening them, and is injured by a timber rolling 
on his leg, he cannot recover unless the injury resulted 
from the unloading of timbers by the other men, by 
direction of the foreman, while be was on the pile.— 
—ROEPKE v. MICHIGAN CENT. R. Co., Mich., 59N. W. 
Rep. 243. 

79. MASTER AND SERVANT—Tort of Servant.—Where it 
is the duty of a railroad section foreman to remove 
from the right of way “all animals, whether human or 
otherwise,” it is within the apparent scope of his em- 
ployment to remove from his hand car a wounded and 
unconscious man whom he found on the right of way 
and who was injured by a train on such road, and to 
place him in the house and care of a resident near the 
track while he goes to a station for orders, and the 
railroad company is responsible for such acts.—GAL- 
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VESTON, ETC. Ry. CO. V. NEEL, Tex., 268. W. Rep. 
788. 

80. MECHANIC’s LIEN—Notice of Claim.—The fact that 
a building contract provides for the issuance of a cer- 
tificate by the architect before the installment due 
upon the completion of the building shall be paid does 
not postpone the commencement of the 30 days al- 
lowed subcontractors, withip which to file their claims, 
to the time of the issuance of the certificate.—Mc- 
LAUGHLIN V. PERKINS, Cal., 36 Pac. Rep. 839. 

81. MECHANIC’s LIEN—Parties.—Under Rev. St. 1889, 
§§ 6706, 6713, giving a material man a lien on buildings 
for which the materials are furnished, superior to that 
of a prior mortgage on the land, and providing that, in 
proceedings to enforce such lien, all persons interested 
inthe property sought to be eharged may be made 
parties, but that such as are not shall not be bound by 
such proceedings, a mortgagee of land on which a 
building is subsequently erected is not bound by a pro- 
ceeding to foreclose a lien against the building for ma 
terials, unless he be made a party.—RUSSELL V. GRANT, 
Mo., 26S. W. Rep. 958. 

82. MORTGAGE — Record — Constructive Notice.—The 
record of a mortgage executed by HN W under the 
name of “H M W” is constructive notice thereoftoa 
subsequent mortgagee, the second mortgage being ex- 
ecuted under the mortgagor’s true name, where there 
is no evidence that there was any other person in the 
county of thesame name, so asto render the middle 
name necessary for identification.—FINCHER Vv. HAN- 
EGAN, Ark., 268. W. Rep. $21. 

83. MUNICIPAL CORPORATIONS—Assessments of Bene- 
fits —-Where property owners are duly notified of the 
establishment of a benefit district, and the boundaries 
within which property is to be benefited by the open- 
ing of a street, and of the thme when and place where 
the commissioners will proceed to assess such bene- 
fits, such owners cannot enjointhe collection of the 
assessments on the ground thatthe city already had 
title tothe ground condemned for such street, though 
they were not partiesto the condemnation proceed- 
ing.—BUDDECKKE V. ZIEGENHEIN, Mo., 268. W. Rep. 696. 


84. MUNICIPAL CORPORATIONS—Railroad Companies— 
Laying Tracks in Streets.—A permit fromthe mayor 
to build and operate a railway through the streets of 
St. Louis is, void, as the charter vests the exclusive au- 
thority to such grant right in the mayor and assembly, 
to be exercised by ordinance.—LOCKWOOD V. WABASH 
R. Co., Mo., 268. W. Rep. 698. 


85. MUNICIPAL POWERS — Contracts—Validity.—Per- 
sons dealing with a municipal corporation must, at 
their peril, take notice, not only of the powers vested 
in the corporation, but of the mode by which its pow- 
ers are to be exercised, so far as such mode is manda- 
tory.—SMITH CANAL OR DITCH CO. Vv. CITY OF DENVER, 
Colo., 36 Pac. Rep. 844. 


86. PARTITION — Pleading—Resulting Trust.—Where 


- the petition does not allege that plaintiffs claim title 


through a resulting trust, evidence as to the existence 
of such trust is inadmissible, and the right to a parti- 
tion must be determined according to the legal titie.— 
WEIDNER V. HELL, Tex., 268. W. Rep. 781. 

87. PARTNERSHIP — Mortgage on Firm Property.— 
Where the members ofa firm borrow money on their 
Own account, but use it for partnership purposes, a 
mortgage in good faith onthe purtnership’s property 
to secure such indebtedness is valid as against the 
creditors of the firm, though it be insolvent when the 
mortgage is given.—WIGGINS V. BLACKSHEAR, Tex., 26 
S. W. Rep. 939. 

88. PARTNERSHIP—Sale by One Member of Firm.—The 
fact that one member ofa firm sells a large portion of 
the firm property to pay pressing debts is not such 
constructive fraud as will avoid the sale at the instance 
of the other partner, who did not concur therein, 
where the purchaser, though he knew of such other 
partner’s non-concurrence, paid a fair consideration, 
and the proceeds of the sale were applied on firm debts 





and incumbrances on the property.—WAITE V. VINSON, 
Mont., 36 Pac. Rep. 828. 


89. PARTY WALLS—Use in Common —When a wooden 
warehouse is framed sgainst a brick wall, built one- 
half on each lot, though no joists or other timbers are 
letinto the wall, yet, ifthe ends of the sides and the 
roof are attached thereto in a permanent manner, and 
wall is used as one side of the inclosure, there is a use 
in common which entitles the owner of the wall to re- 
cover from his neighbor for his and half the value 
thereof.—DEERE, WELLS & CO. V. WEIR SHUGART Co., 
Iowa, 57 N. W. Rep. 255. 


90. PLEADING AND PROOF—Variance.—A complaint to 
recover a penalty alleged that on the 24th of February, 
1889, defendant failed to ring the bell on the engine of 
a passenger train going south. The proof was that in 
the spring of 1889, on the engine of afreight train going 
north, the failure occurred: Held, a failure of proof, 
and not a variance, within the meaning of Mansf. Dig. 
§§ 5075, 5076, 5080, 5081, permitting the pleadings to be 
amended to conform to the proofs when the variance 
is immaterial.—StT. Louis, I. M. & S. Ry. Co. v. STATE, 
Ark., 268. W. Rep. 824. 


91. PRINCIPAL AND AGENT — Action for Money De- 
posited.—An agent depositing money of his principal 
in his own name as agent,—thus, “A. J. Miller, agent,” 
—cannot maintain an action for it in his own name af- 
ter his agency ceases.—MILLERV. STATE BANK OF DU- 
LUTH, Minn.,59 N. W. Rep. 309. 


92. PRINCIPAL AND SURETY—Bond—Settlement.—The 
sureties on aschool treasurer’s bond for his second 
term may show in a suit for his defalcation that this 
occurred prior to the settlement made with the school 
directors at the end of the first term, if onthe settle- 
ment the treasurer merely produced a draft on a bank 
forthe amount with which he was charged, and the 
directors failed to inquire whether there were funds 
sufficient to the meet the draft. — DistTRICT TOWNSHIP 
OF MILFORD OF CRAWFORD COUNTY V. MORRIS, Iowa, 
59 N. W. Rep. 274. 

938. PROCESS—Impeaching Sheriff’s Return.—One who 
has not been served with process in a suit, and had no 
notice thereof, and against whom judgment has been 
rendered, may impeach the sheriff’s return of service 
without showing that plaintiff connived at or procured 
such a return.—KEMPNER V. JORDAN, Tex., 26 8. W. 
Rep. 870. 

94. PROCESS — Writs — Name of Married Woman.— 
Rev. St. 1894, § 319, validating the summons and service 
ifthere is enough about either to inform the person 
who may be served of the pendency of an action 
against him,the name of the plaintiff, the court, and 
the time for appearance, applies to service by publica- 
tion; and where a married woman having property 
rights in the State has absented herself therefrom 
more than 35 years, and remarried without the know}- 
edge of her kin and home acquaintances, she cannot 
complain of a publication against her under the sur 
name of her first husband.—JONES V. KOHLER, Ind., 87 
N. E. Rep. 399. 

95. PROCESS—Writs — Service by Publication.—The 
presumption that an affidavit of non-residence was 
never filed, arising from the clerk’s failure to makea 
memorandum of such filing in the appearance docket, 
and the absence of such affidavit from the other papers 
in the case, is rebutted by positive testimony that 
such affidavit was made, that the clerk’s office was 
carelessly conducted, and a recital in the decree that 
service had been duly make by publication.—SIMMONS 
v. Stmmons, Iowa, 59N. W. Rep. 272. 

96. RAILROAD COMPANIES — Fires.—In an action for 
burning plaintiff's pasture the court charged to find 
for plaintiff if the fire originated Ifrom defendant’s lo- 
comotive, and plaintiff could not, with the exercise of 
ordinary diligence, have extinguished the same: 
Held erroneous, as it took from the jury the question 
of defendant’s negligence. — CAMPBELL v. GOODWIN, 
Tex., 268. W. Rep. 864. 
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97. RAILROAD COMPANY—Negligence.—Where a rail- 
road company has notice that a large number of 
pedestrians use its tracks at a particular place, and 
takes no steps to prevent this use, it is negligence for 
its train to approach such place without giving warn 
ing.—TExas & P. Ry. Co. v. WATKINS, Tex., 26 8S. W. 
Rep. 760. 


98. RAILROAD COMPANY — Street Railroads— Negli- 
gence.—In an action against a street car company for 
running an electric car over a child the error of in- 
structing that “it was the duty of the motorman to ex- 
ercise proper care,’ without defining proper care, is 
cured where the jury are also told that the plaintiff 
cannot recover ifthe motorman could not with or- 
dinary care and watchfulness have seen the child in 
time.—DALLAS RAPID TRANSIT Ry. CO. V. DUNLAP, 
Tex., 268. W. Rep. 877. 

99. RAILROAD COMPANIES — Contract of Carriage— 
Damages.—In an action against a railroad company 
for failureto stopthe train long enough to allow 
plaintiff, who had purchased a ticket, to get on, only 
such facts can be considered in estimating the dam- 
ages as were contemplated by the parties at the time 
the contract of carriage was made.—INTERNATIONAL & 
G.N. R. Co. v. FLORES, Tex., 268. W. Rep. 899. 

100. RAILROAD COMPANIES — Freight— Penalties.—A 
railroad company is liable for the statutory penalty 
for failure to deliver freight, when the consignee ten- 
ders the charges due, calculated on the charge per 100 
pounds as statedin the bill of lading, and the ‘‘ap- 
proximate weight’ of the shipment as there stated, 
though this be much less than the real weight.—ST. 
LouIs SOUTHWESTERN Ry. Co. Vv. CARDEN, Tex., 268. 
W. Rep. 747. 


101. RAILROAD COMPANIES—Stock Killed.—As much of 
a railroad company’s track and grounds outside of the 
switches as is necessary for reaching the side tracks, 
upon which are located coal sheds, is a part of the de 
pot grounds,to which the statutory requirement to 
fence does not apply, so as to render the company lia- 
ble for injuries to stock from the mere failure to fence 
such grounds.—GRONDIN V. DULUTH, 8.8. & A. Ry. Co., 
Mich., 59 N. W. Rep. 229. 


102. RAILROAD LAND GRANTS—In Common.—A land- 
grant railroad company is not a tenant in common 
with the United States in respect to lands which lie 
within its grant limits, opposite to completed line, but 
which have not yet been surveyed, so as to render the 
odd sections belonging to the company distinguisha 
ble from the even sections reserved to the government, 
—NORTHERN Pac. R. Co. v. Hussky, U. S. ©. C. of 
App., 61 Fed. Rep. 231. 


103. RECEIVER — Injunction of Public Nuisaace.—If, 
upon intervening petition, it be shown that a receiver 
has been guilty of a public nuisance, such as the erec- 
tion of a fence across a highway, itis the duty of the 
court to order its discontinuance, although the public 
character of the nuisance would prevent the petitioner 


. from maintaining a suit thereon for injunction.—FEL- 


TON V. ACKERMAN, U.S. ©. C. of App., 61 Fed. Rep. 225. 

104. RECEIVERS — Mutual Benefit Societies.— Where a 
mutual benefit association, with branches in several 
States, become insolvent, ard a receiver is appointed 
in Massachusetts, the benefit and reserve funds should 
be proportionally distributed among the certificate 
holders, regardless of their residence, to which end 
certificate holders who have attached property of the 
association will be excluded from any share in such 
funds unless they release such attachments or account 
for the property in their possession.—GARHAM V. MUT- 
UAL AID Soc., Mass., 37 N. E. Rep. 447. 


105. RELEASE AND DISCHARGE—One injured while in 
defendant’s employ cannot sne therefor after giving 
defendant a release in writing in consideration of the 
latter’s promise to pay him a certain sum monthly for 
a period named, and also his physician’s bills, which 
promise was performed by defendant.—JENNINGS v. 
CITY OF FT. WORTH, Tex., 268. W. Rep. 927. 





* 106.. RELEASE AND DISCHABGE—Railroad Relief Funds. 

—The membership of railroad servants in a relief fund. 
association being voluntary, the stipulation in the ap- 
plication for membership, that acceptance of benefits 
for an injury shall release all claims for damages 
against the railroad, is not void as an attempt on the 
part of the railroad to contract against its liabilities 
for negligence.—LEAS V. PENNSYLVANIA Co., In4., 37 N. 
E. Rep. 423. 

107. RELIGIOUS SOCIETY—Foundation and Control.— 
A religious society, which has founded an educational 
institution, is divested of all title to the property, and 
of the power of management, by the incorporation of a 
board of trustees under a charter which confers on 
them the power to hold the property and to manage 
the school in all of its affairs.—TRUSTEES OF UNION 


‘ BAPTIST ASS’N V. HUHN, Tex., 268. W. Rep. 755. 


108. REPLEVIN— Return of Property.—In replevin, 
where the plea of the general issue only is interposed, 
return of the property may not be ordered where 
judgment is rendered for defendant on the sole ground 
that he had lawful possession at the time the writ is- 
sued, because no demand had been made.—FARRAH V. 
BURSLEY, Mich.,59 N. W. Rep. 245. a 


109. SALE — Conditional Sale.—A sale of personal 
property on condition that the vendee may return it, 
in a certain contingency, becomes absolute, if the 
vendee, inthe mean time, disables himself from per 
forming the condition, as by selling or mortgaging the 
property.—LYNCH V. WILLFORD, Minn.,69N. W. Rep. 
311. 

110. SALE—Right to Rescind.—Where a contract of 
purchase allows the purchaser a certain time within 
which, if dissatisfied with the title, to rescind, his right 
is not lost by failure to exercise it till afterthe expira- 
tion of the time; he having expressed his dissatisfac- 
tion within the time, and having delayed the exercise 
of his right on the promise of the vendor to fix up the 
title, and on his asking for time in which todo it.— 
SANGER V. SLAYDEN, Tex., 268. W. Rep. 847. 


1ll. SLANDER—Evidence.—In an action for slander, 
all the facts and conversationacleading up to the 
slanderous words are admissible, to show the inten- 
tion of the person uttering them, and how they were 
understood by the hearers.—KIDD Vv. WARD, Iowa, 59 
N. W. Rep. 279. 


112. STATUTE — Construction.—Where the intent of 
the legislature and the object and purpose of a law are 
plainly apparent, and such manifest intent and pur 
pose are not inconsistent with, or outside the terms of, 
the law, it isnot allowable to permit such intent or 
purpose to be defeated because not defined and de 
clared in the most complete and accurate language.— 
STATE V. WHEALEY,S. Dak.,59N. W. Rep. 211. 


118. STATUTES—Constitutional Law—Re-enactment.— 
Though Rey. St. arts. 1723, 1752, conferring jurisdiction 
on district courts to try contested elections, was un- 
constitutional, yet after the amendment to the consti- 
tution conferring such jurisdiction, article 1753, passed 
prior tothe amendment, which provided for the mode 
of procedure in such actions, became operative in 
such courts without re-enactment.—COBB V. COHRON, 
Tex., 268. W. Rep. 846. 


114. TAXATION.—Under Const. art. 11, § 12, providing 
that the legislature may not impose taxes on counties, 
cities, or other public or municipal corporations for 
county, city, or other municipal purposes, but may 
vest in the corporate authorities thereof power to 
assess taxes for such purposes. Act March 20, 1891, 
delegating to the county superintendent of schools 
power to levy such tax for high school purposes as he 
might deem desirable without control by the inhabit 
ants or any local board, is illegal—MCCaBE Vv. CARPEN- 
TER, Cal., 36 Pac. Rep. 826. 

115. TAXATION—Debts Due Corporation.—Debts due a 
corporation are not taxable under Pnb. St. ch. 11, § 20, 
ch. 1, providing for the taxation of ‘‘goods, wares, 
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merchandise, and other stock in trade.”—NEW YORK 
BiscuIT Co. v. CITY OF CAMBRIDGE, Mass.,37 N. E. 
Rep. 438. 

116. TAXATION—Horses and Cattle.—The county in 
which a herd of cattle, and horses used in herding the 
Same, are situated and kept for the purposes of taxa- 
tion, is largely a question of fact; and when the trial 
court finds that such cattle and horses are situated 
and kept in a particular county, its finding will not be 
disturbed unless the preponderance of the evidence is 
against such finding.—HOLCOMB V. KKLEHER, S. Dak., 
59 N. W. Rep. 227. 

117. Tax SALE—Purchaser.—In common acceptation 
of the term, one who buys land at tax sale is nevera 
bona fide purchaser ; and if his title fail, from any cause 
he has no remedy against the municipality for whose 


benefit the land is sold, independent of a statutory ° 


provision affording him relief. —AMERICAN INV. CO. OF 
EMMETSBURGH V. COUNTY OF BEADLE, S. Dak., 59 N. 
W. Rep. 212. 

118. TAX SALE—Redemption of Homestead.—A minor 
child—one of several children—may redeem the whole 
homestead from forfeiture under a tax sale, the rights 
of the’other children having expired by their reaching 
their majority.—SEGER V. SPURLOCK, Ark., 26S. W. 
Rep. 819. 

119. TELEGRAPH COMPANIES -- Message.—Where a tele- 
gram announces sickness, it is the duty of the com- 
pany’s agents to inquire about the relationship of the 
parties if they desire such information, and, in an ac- 
tion for failure to deliver such message, the petition is 
not defective for failure to aver that the relationship 
was known to defendant when the telegram was de- 
livered.—WESTERN UNION TEL. Co. v. PORTER, Tex., 26 
S. W. Rep. 866. 

120. TELEGRAPH COMPANIES—Negligence.—A plaint- 
iff who is neither the sender nor the receiver of a tele- 
gram cannot recover damages for delay in its trans- 
mission where there is nothing either in the message 
itself or in the directions given to the telegraph agent 
to indicate that the message was sent for plaintiff's 
benefit.—WESTERN UNION TEL. CO. Vv. FORE, Tex., 26 
S. W. Rep. 783. 

121. TRESPASS.—Permission to trim plaintiff’s trees, 
given defendant by a person having no authority, does 
net excuse defendant’s trespass in acting on such 
permission though he thought such person had au- 
thority.—HULING V. HENDERSON, Pa., 20 Atl, Rep. 276. 

122. TRUST DEED—Assent of Beneficiaries.—The bene- 
ficiaries in a deed of trust for the benefit of named 
creditors acquire no rights thereunder until they have 
actually and expressly accepted it.—MURPHY V. AR- 
KANSAS CITY MILLING Co., Tex., 268. W. Rep. 853. 

123, TRUSTEE.—In an action against the administra- 
tor of a surety on a trustee’s bond, conditioned on the 
faithful discharge of the trust, and the payment at the 
expiration of the trust of any sum due, the statute of 
limitations does not begin to run on the latter condi- 
tion until after the settlement by the trustee of his 
final account.—MCKIM Vv. GLOVER, Mass., 37 N. E. Rep. 
443, 

124. TRUST—Misappropriation of Trust Funds.—When 
trust funds are fraudulently misappropriated in pay- 
ing off a mortgage, the cestui que trust has aright to 
have the debt incurred by the misappropriation 
charged on the land which has been relieved from in- 
cumbrance by the fraudulent use of his money.— 
STANDISH V. BABCOCK, N. J., 29 Atl. Rep. 327. 

125. TRUsT—Resulting Trusts.—Where the owner of 
land conveys it without consideration, under an agree- 
ment by the grantee to sell it, and to reconvey on de- 
mand any portion of it not sold, and the grantee, after 
obtaining the deed, refuses to reconvey, or to account 
for the part sold, there is a resulting trust, though 
there was nofraud by the grantee before procuring 
the deed.—GIFFEN v. TAYLOR, Ind., 37 N. E. Rep. 392. 

126. TrustT—Resulting Trust.—In a suit toestablish a 
trust, it appeared that plaintiffs, having an option on 





land, sold it to defendants at the price fixed by their 
option. Plaintiffs testified that it was verbally agreed 
that they should have a fourth interest in the land, for 
their option. At the time of making the purchase, de- 
fendants agreed in writing to pay plaintiffs one-fourth 
of the net profits on a resale, in consideration of 
plaintiffs’ assistance in making such resale, but such 
contract did not mention any interest of plaintiffs in 
the land. One witness testified that after defendants’ 
purchase, one of the plaintiffs told him that they made 
the sale, as their option would soon expire, and it 
would advertise their business. One of defendants 
testified that plaintiffs told him they claimed no in- 
terest inthe land: Held, that trust was not established. 
—PLUMB V. COOPER, Mo., 26 8. W. Rep. 678. 

127. TRUST — Resulting Trusts.—Where one who 
orally agrees to procure a lease for himself and an- 
other procures it solely on his own credit, and takes 
title in hisown name, no trust results unless such 
other changes his position, or takes some action that 
he would not have taken except in reliance on the 
agreement.—RISCHE V. DIESSELHORST, Tex.. 268. W. 
Rep. 762. 

128. WATERS—Surface Water — Increasing Natural 
Flow.—Where the owner of higher land by artificial 
means changes the flow of water to lower land, so that 
the body of water is increased or discharged on the 
lower land in a different manner, to its injury, such 
act is actionable.—WILLIAMSON V. OLESON, Iowa, 59 N. 
W. Rep. 267. 

129. WILL — Effect of Codicil.—Testator divided his 
property into three classes. He added a codicile, 
which recited that he changed the bequest in item No. 
1 of the will, which disposed of one of the three classes, 
and, instead of giving his wife one-fifth of the ‘‘estate 
absolutely,’’ he gave her ‘‘one-third of the income of 
my estate during her life, in lien of dower:” Held, that 
though the term “estate” in the codicil was sufficient 
to include all classes, yet, as he used the same term to 
describe the class disposed of in ‘‘item 1,” and as the 
codicile purported to change only the bequest in ‘‘item 
1,” itis proper to confine the operation of the codicil 
to that item alone.—VON PHUL Vv. Hay, Mo., 268. W. 
Rep. 965. 

130. WILL—Perpetuities.—Under Gen. St. ch. 63, art. 
1, § 27, providing that the absolute power of alienation 
shall not be suspended for a longer period than a life 
or lives in being, and 21 years and ten months there- 
after, a provision ina will ‘‘that it shall not be lawful 
to sell any of my real estate” is void, and the fee passes 
to the devisees.—ERNST Vv. SHINKLE, Ky., 268. W. Rep. 
813. 

131. WILL — Property Acquired after Execution.—A 
devise of an undivided one-third interest in a farm— 
this being the extent of testator’s interest in the farm 
at the time of exec uting the will—does not pass an ad- 
ditional one-sixth interest afterwards acquired by 
him.—HALE V. AUDSLEY, Mo., 268. W. Rep. 963. 

132. WITNESS— Transactions with Decedent.—In an 
action against executors for advances made to their 
testator on goods consigned to plaintiffs and for 
charges paid thereon, plaintiff testified as to his ef- 
forts to sell the goods, the prices he obtained, and the 
correctness of the charges made: Held, that this was 
not within the rule (Rev. St. § 858) excluding testimony 
as to statements by and transactions with a deceased 
person.—STEINER V. EPPINGER, U.S. C.C. of App., 61 
Fed. Rep. 253. 


133. WITNESS—Transactions with Decedent.—Where 
a witness who is a party to the suit, or interested in 
the result thereof, is required on cross examination to 
state aconversation with a person since deceased, held, 
the party so cross examining thereby waives the pro 
tection of the statute, and, on redirect examination, 
such witness is competent to give the whole of such 
conversation, or to qualify or explain the same by 
other conversations with the deceased relating to the 
same transaction.—FOSTER V. HEss, Minn., 583N. W. 
Rep. 193, 
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By RICHARD HARRIS, 
Barrister at Law, London, England. 

The present edition of this remarkable book, 
the work of a distinguished English Barrister, 
will be found very v: iluable, even to those whe 
have one of the former eight editions, as there is 
much in this edition which was not in former 
ones. The whole work is unique; there is noth- 
ing like it in print. 

There is no school of advocacy, there are no 
lectures on advocacy, and there is no other work 
onadvocacy. It seems lamentable that no in- 
struction should ever be given in an art that re- 
quires an almost infinite amount of knowledge. 
Tact cannot be taught, but it will follow from ex- 
perience, and a good deal of experience may be 
condensed into the form of rules. 
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Involving rights, duties or liabilities, private or municipal, respect- 
ing public ways without first consulting 


Elliott on Roads and Streets 


The approved text on all branches of the law respecting Bridges, 
Roads and Streets. For the first time many important topics are 
discussed and many others are fully treated that have previously 
been only incidentally touched. 





The Following Subjects are Thoroughly Discussed : 


RAILROADS IN STREETS. 

STREET RAILWAYS. 

RAILROAD CROSSINGS. 

THE LIABILITY OF PUBLIC CORPORATIONS. 

THE LIABILITY AND DUTY OF HIGHWAY AND MUNICIPAL OFFICERS. 
REMEDIES AND MODES OF PROCEDURE IN OPENING ROADS AND STREETS 
ASSESSMENT FOR LOCAL IMPROVEMENT. 

THE DOCTRINE OF EMINENT. DOMAIN. 

EASEMENTS AND SERVITUDES. 

RIGHTS AND LIABILITIES OF ABUTTERS. 

POLICE POWER OF THE STATE AND MUNICIPAL CORPORATIONS. 
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Recent Court Comment 


Missouri: “In arecent work of pronounced merit, Elliott on Roads 
and Streets, it is said.” Liberal quotation. 112 Missouri, page 112. 

Oregon. “Judge Elliott, in his valuable work on Roads and 
Streets, in treating this question, says.” Liberal quotation. Mast- 
ers v. Portland, 24 Oregon. 

Pennsylvania. “For this position, Elliott on Roads and Streets 
is relied on.” 149 Pa. State, go. 
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